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War and Domestic Investments 


Some Economic Effects and Distinctions from 1914 


DR. PETER F. DRUCKER 
Consulting Economist, New York 


With the shadow of war clouds hanging over our economic landscape, 
and tinting it in unnatural, perhaps ephemeral, colors, it is more than ever 
necessary to maintain a realistic viewpoint and a stable psychology. In 
his temperate analysis of the present scene, Dr. Drucker draws many dis- 
tinctions from conditions surrounding the World War economy. As former 
financial editor of a major European paper, and foreign investment advisor 
to leading English insurance companies, he brings a first hand background 
of financial history to bear on our investment situation.—Editor’s Note. 


HEREVER I met with trust offi- 

cers, investment managers and 
economists during these last years to dis- 
cuss economic and investment problems, 
one question cropped up inevitably in the 
course of the talk: what will be the ef- 
fects of a European war upon the Amer- 
ican economy? And even those of us 
who usually never hesitate to commit 
ourselves to definite answers felt in- 
clined to procrastinate when confronted 
by this question. Today, however, with 
the war in Europe a reality, we can no 
longer shirk the issue. Our clients will 
be demanding from us definite advice 
and definite information. 

The mere outbreak of the war in 
Europe has made it no easier to give a 
definite answer. The economic conse- 
quences for the United States will be 
quite different if the war should turn 
out to be a short one. And the economic 
picture in the event of the United States 
entering the war will again be complete- 
ly different from the conditions ruling if 
America should continue to stay neutral. 
At the very best any conclusions will be 
dependent upon the validity of assump- 
tions which time alone can prove or dis- 
prove. In addition, we shall have to be 
constantly aware that the chain of argu- 
ments by which we reach our conclu- 
sions is based wholly on analogies with 
the past, the applicability of which to 
the future is subject to important dis- 
tinctions and extreme caution. 


Present Market Misconceptions 


HE Stock Exchange and the com- 

modity markets have, however, 
shown themselves free of all such doubts 
and reflections. They have blithely as- 
sumed a repetition of the 1914-18 ex- 
perience packed into a shorter period. 
And consequently, Stock Exchange and 
commodity prices have been booming, 
with activity centered on those indus- 
tries and basic commodities which show- 
ed the greatest advances during the last 
war. Apart from the fact that the mar- 
kets entirely disregarded the possibility 
of the war being short, it seems to me 
that the entire popular concept of the 
economic consequences of the European 
war for the United States which express- 
ed itself in the market activity, is open 
to grave criticism, as having ignored 
fundamental differences between the sit- 
uation today and the situation twenty- 
five years ago. 


It is certainly true that a war lasting 
more than six to twelve months must 
lead to increased demand for the basic 
industrial and agricultural commodities. 
But it is at least arguable that the in- 
crease in the demand will be both much 
slower and much smaller than during 
1914-18. Not only on economic but also 
on military grounds there is good reason 
to expect this war to be a “poor man’s 
war” as against the “rich man’s war” 
fought last time. 
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That the present war starts under 
economic and military conditions already 
comparable to those ruling in Europe by 
the end of 1917 has become a common- 
place in our daily press. Yet few people 
realize what this means economically. 
We tend to forget that the scarcity of 
raw materials during the last one-and-a- 
half years of the 1914-18 war was to a 
considerable extent due to the amazing 
waste and to the absence of proper con- 
trol and regulation during the first two- 
and-a-half years of the conflict. 


New Controls and Regimentation 


HE total absence of even the most 

primitive provisions for economic 
control and for the preservation of in- 
dustrial and agricultural resources be- 
tween 1914 and 1917 seems today to be 
almost too fantastic to be believed. On 
neither side was there any understand- 
ing of the economic problems of modern 
warfare, any insight into the conditions 
of war economy and any serious at- 
tempt to fight wastefulness and superflu- 
ous civilian consumption. In Germany 
—most regimented of all belligerents— 
proper control of raw materials, although 
urged by Walther Rathenau from the 
start, was not introduced until Winter 
1916-17; and industrialists manufac- 
turing such vital goods as cotton textiles 
were left a large degree of independence 
even after that time. Foreign exchange 
control was almost unknown until the 
end of the war; even in Berlin you could 
buy foreign exchange or export mark 
notes practically without restriction. 


Today, Europe starts the war with 
control and regimentation of the econ- 
omic life virtually one hundred per cent 
effective. This means, in the first place, 
that the waste of raw materials which 
took place during the first two years last 
time, will be avoided this time. Waste 
there will be of course, since it is of the 
very essence of war. But while the 
“bread” requirements of an army will 
always be twice its actual bread con- 
sumption—the other half being spoiled, 
lost or wasted—all belligerents will this 
time try to keep raw material consump- 
tion within the lowest possible limits; 
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and this in itself should keep down the 
demand for commodities and goods. 


Forced Economy in Materials 


UT it is not only waste that should 

be kept below what it was twenty- 
five years ago. It seems possible, if not 
probable, that this war will be fought 
with a greatly reduced expense of ma- 
terial power. I realize that this is con- 
trary to all predictions of the popular 
military writers who have been expect- 
ing the “lightning war” of machines, in 
which tanks, heavy artillery and air- 
planes crowd out the individual soldier. 
It is possible that the future develop- 
ments of the war will justify these pre- 
dictions. But the first two weeks of the 
conflict certainly lend themselves to the 
belief that all sides are equally wary of 
unloosing the “machine battle.” 


If the military mind twenty-five years 
ago was ignorant of the need to conserve 
material, it seems today to be over-con- 
scious of the importance of economizing. 
Preparing for a long struggle, the econ- 
omic general staffs of each belligerent 
country seem to try to get by with a 
minimum loss of material and man 
power per action. And it is entirely con- 
ceivable that this mentality will lead to 
a gradual decrease in the material power 
risked as the war goes on—in striking 
contrast to the World War when the 
material requirements of warfare in- 
creased continuously. 


Such utter economy in the use of war 
material would not only seem indicated 
by the lessons of the last war; it should 
be made imperative by the economic and 
social realities of war-bound Europe. 
Much play has been made in our popular 
press of the fact that English and French 
reserves of gold, dollar exchange and 
foreign securities—amounting altogether 
to about $7,000,000,000—equal those of 
the last war. 


But it is generally forgotten that the 
English and French reserves of gold and 
dollar securities in the last war were only 
a small fraction of the capital spent by 
the European belligerents on overseas 
purchases, even if the American credits 
are completely left out of the computa- 





tion. In the first place, both Germany 


and the Austro-Hungarian monarchy had 
very substantial foreign holdings which 
were completely used up in raw material 
purchases, though little of it was directly 
paid over to the United States. 


The Present War-Chest 


OREOVER, the neutrals spent 
many billions worth of dollars of 
their own reserves in order to finance the 
combatants. Finally, England as well as 
France and Germany had enormous for- 
eign assets other than gold, dollar ex- 
change and doliar securities; and a very 
large part of such assets in South Amer- 
ica, the Colonies and in neutral countries 
was sold in order to finance raw material 
purchases. Altogether, the $7,000,000,- 
000 of visible gold and dollar reserves in 
the last war represented the top layer of 
an apparently inexhaustible treasure 
chest accumulated during a century of 
economic progress. Today, the same sum 
represents the scanty remains at the bot- 
tom of the till. 


With Europe east of the Rhine com- 
pletely denuded of economic reserves, 
these seven billions in the hands of the 
British and French governments are not 
only the sole war-chest to be found in 
present-day Europe, but they are also 
the only reserve available for the econ- 
omic reconstruction of Europe after the 
war. Should they be lost, victory would 
be empty for England and France; the 
economic collapse of Europe would be- 
come almost inevitable, and with it the 
very social revolution which the English 
and French governments have been striv- 
ing so hard to prevent. There can be 
no doubt that the governments in Lon- 
don and Paris are fully aware of this 
situation. 


No one knows better than the British 
government that Europe never really re- 
covered from the economic losses of the 
last war, and that it was only able to 
maintain its economic and social fabric 
in the two post-war decades by means of 
American loans which were never re- 
paid, and through the gradual sale of 
assets. To spend, in such a situation, 
even one cent more than is absolutely 
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necessary must appear to the belligerent 
governments, and especially to the de- - 
mocracies, as inexcusable, criminal reck- 
lessness—apart from the fact that they 
have so much jess to spend. 


The Main Distinction—Civilian 
Consumption 


ERHAPS even more important than 

these considerations is the physical 
limitation on increased consumption, 
which actually constitutes the main dif- 
ference between 1914 and today. Then, 
only a minute fraction of each nation’s 
industrial capacity was engaged in the 
production of war material prior to the 
outbreak of the war. And the process 
of conversion from peace-time to war- 
time production was an extremely slow 
one; Austria-Hungary, the poorest and 
least industrialized of the great powers, 
had not completed the shift until late in 
1917. This means that during the first 
two or three years of the war civilian 
consumption was maintained at a level 
far above that of an “armaments econ- 
omy,” so that aggregate consumption, 
civilian and military, amounted to far 
more than would have been necessary or 
even advisable. 


The present war, however, starts with 
civilian consumption sharply cut down 
in all belligerent countries; and the re- 
duction to the minimum, already effected 
in Germany, will not take long to effect 
in England or France, so that the addi- 
tional demand for commodities which 
was created by the maintenance of civil- 
ian consumption in the last war, promises 
to be totally absent. In addition, the 
fact that today a very large part of the 
industrial capacity of the belligerent na- 
tions had already been shifted to war- 
time production, means that one of the 
main factors making for increased de- 
mand in war times has already been com- 
pensated and will no longer be econom- 
ically effective. 

For it is the transfer of industrial 
capacity from producing goods for civil- 
ian consumption to producing armaments 
which in itself provides a major incen- 
tive for increased raw-material consump- 
tion, as armaments take up to 40% more 
raw materials than the peace-time goods 
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which they replace. And although it can 
be argued that both England and France 
have still a long way to go before the 
transfer to a war-time production basis 
is fully effected, there can be no doubt 
that in those industries where the result- 
ing increase in the demand for raw ma- 
terials would be greatest, the transfer is 
practically complete even in the democra- 
cies, whereas in the remaining industries 
the transfer will be accompanied by sav- 
ings in civilian consumption which should 
go a long way toward eliminating the 
need for an increase in raw material 
purchases. 


Tempo of Raw Material Needs 


HESE arguments are not to be taken 

as implying that there will be no in- 
crease in raw material consumption at 
all. Not even the greatest economy can 
prevent a war from being wasteful in 
the extreme. And military necessity will 
be more important to all belligerents than 
all considerations of economic limitations 
and consequences. But it appears very 
likely that both the tempo of the increase 
and the absolute increase in the demand 
for goods and commodities will be much 
smaller than it was last time. 


On the other hand, the supply of all 
commodities is infinitely greater than it 
was during 1914-18. Practically without 
exception the potential world supply of 
every basic commodity is today at least 
double, more often treble, the 1914 figure. 
And with the exception of steel, oil and 
of a few alloy metals, the new increase in 
supplies is concentrated largely outside 
the United States and in territories not 
controlled by American capital. Cotton, 
with new sources of supply in Brazil, 
Turkey, Persia, Russia, China and the 
Balkans is, of course, the outstanding 
example. But the same is true of cop- 
per, where the Rhodesian copper mines 
are capable of producing more copper 
than the entire world before 1914, of 
most of the other base metals, of sugar, 
of grain and even of wool. 

There is little doubt that a world war 
will tend to lift the prices of all basic 
commodities from their present depress- 
ed levels. But neither a wild boom nor 
a real scarcity appear inevitable or even 
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very probable in the next two or three 
years—not only because even a minor 
increase in prices will lead to a dispro- 
portionate increase in production in the 
new producing countries, but also be- 
cause the existing supply is so great as 
to accomodate a very substantial increase 
in demand without great difficulty. 


Caution Against Boom Psychology 


HILE the war will undoubtedly 

mean increased business for a neu- 
tral United States and might even mean 
boom conditions for several industries, 
it may well be that the total influence 
on the domestic economy will be much 
smaller than most people tend to think 
on the basis of analogies with 1914-18. 
It furthermore appears that the effects 
on domestic business are likely to make 
themselves felt in an indirect rather than 
in a direct way, in other words, that the 
United States stands to benefit more 
from taking over the export business of 
the belligerent European nations in 
South America and Asia than from di- 
rect war orders. 

The basic assumption—a long war— 
is necessarily a sheer guess. In addi- 
tion, the foregoing analysis does not 
essay to gauge the economic effects of 
two important possibilities: (1) a re- 
sumption of American lending to the 
Allied governments, and (2) the possi- 
bility of the United States entering the 
war, either of which would change the 
picture completely. However, it pays to 
take the most conservative attitude in 
analyzing a boom or the expectancy of a 
boom; and the very fact that doubts ap- 
pear plausible seems to me to make 
greatest caution imperative for everyone 
who is charged with the duty of invest- 
ing other people’s money. 

Moreover, in addition to the possibility 
that the war will bring a much smaller 
increase in the demand for raw materials 
and goods than most people expected, 
there is always the fact that it will end 
some time. And even if the war should 
have lasted only for a very short time, 
its economic ravages will have been so 
great as to make a most severe economic 
crisis in Europe absolutely inevitable. 
Altogether, therefore, trust officers and 





investments managers have a duty to 
give advice counter to the popular trend 
—a duty with which all of us are only 
too familiar but which is doubly impor- 
tant in times of great speculative ac- 
tivity. 

Care and Feeding of “War Babies” 


S FOR the practical conclusions 

from these considerations, there 
appear to be three categories of com- 
mon stock and equity issues which should 
be left severely alone in all trust and in- 
vestment accounts, although they might 
be the very issues which seem most at- 
tractive to the “trader.” The first group 
comprises the “war babies’”—those in- 
dustries and companies whose expectan- 
cies and business are exclusively or large- 
ly based on war orders. I do not believe 
the danger is very great that conserva- 
tive professional investment managers 
and trust officers will fall prey to the 
lure of these stocks, but it seems advis- 
able, and in many cases it may be neces- 
sary, to warn clients to be careful in the 
investment of their free funds outside 
the supervision of the professional man- 
ager. 

‘A greater danger—and one against 
which, according to my experience, even 
very conservative and experienced trust 
managers have sometimes to be warned 
—is the attraction of securities in the 
next group: industries or companies with 
a downward long-term trend which ap- 
pear to be “put on their feet” again by 
a war-time boom, and whose securities 
seem particularly attractive as they are 
selling at very low prices. The outstand- 
ing example of this type of security is 
the so-called “second-grade” railroad 
bonds for which much propaganda has 
been made lately. This indicates the de- 
sirability of liquidating such present 
holdings upon probable advances in price. 
Nothing seems to be a surer way to 
large-scale losses than an investment in 
issues of this type in which a short-term 
and temporary improvement is staked 
against a long-term adverse trend—apart 
from the fact that the very improve- 
ment must ultimately aggravate the fac- 
tors responsible for the unfavorable basic 
trend. 


The Equity Field 


INALLY, I would advise against any 

investment in industries dependent 
upon the recovery or prosperity of one 
branch of the national economy alone, 
such as agricultral implement makers or 
fertilizer manufacturers. Such indus- 
tries will be particularly vulnerable in 
the event of a decline in the war-time 
activity—either as a consequence of 
peace or as the result of a failure of the 
boom-anticipation to come true. In most 
cases, such industries manufacture goods 
the replacement of which can be delayed 
for a considerable period in the event of 
a slackening of business activity; and in 
most cases they serve customers who 
stand to lose more by such a slackening 
than they will gain by a war-time boom, 
however excessive. 


This. limits the field of equity issues 
to those industries and companies which 
serve well diversified fields, have a_reas- 
onably satisfactory basic trend in peace 
time and join in a war-time boom main- 
ly through the effect it has on general 
business. My personal preference would 
be for industries which are in a position 
to supply South America and Asia with 
the equipment for the large-scale indus- 
trialization which can be expected in 
these territories in the event of a pro- 
longed war in Europe. 


In addition, there will certainly be in- 
dustries which, while having a favorable 
long-term trend even in peace-time, stand 
to derive considerable promotion and ac- 
celeration of their growth from a war, 
and which would have little to fear from 
a post-war slump as their products go 
mainly into ordinary civilian or indus- 
trial consumption. During the last war 
these lasting “winners” were the auto- 
mobile and chemical industries; this time 
it may be the plastics industry and alum- 
inum. But such an investment requires 
expert technical knowledge; and it is 
therefore in most cases unsuited even for 
trusts and estates where there are no 
restrictions on the management. 


Do Not Lose Faith in Bonds 


OST of us, however, are far more 
interested in bonds than in stocks. 
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And it is on the future of the bond mar- 
ket that the attention of the trust of- 
ficer or investment manager is therefore 
mainly centered. I believe that there is 
not a single professional trust or invest- 
ment manager in this country who has 
not had serious misgivings regarding the 
future of bond prices some time during 
these last years. But there is probably 
not a single one who has been able to 
find a satisfactory alternative to bonds as 
a conservative investment. 


I believe that a European war will in 
no way diminish these misgivings. But, 
contrary to popular belief, I hold that 
the war in itself should do very little to 
increase them. Of course, if bond prices 
should start to decline for some of the 
reasons everyone of us knows and has 
been repeating ever so often during the 
last years, the increased demand for 
credit for war-time production might 
accelerate the downward trend. 


But with the money and credit market 
in a state of extreme liquidity, the war 
demand in itself should not lead to a 
tightening of money and interest rates 
unless the Treasury either wants to put 


interest rates higher, or abandons its 
almost unlimited power to “rig” bond 
prices and to flood the money market— 
both of which appear highly improbable 
as contrary to their own interest under 
added debt burdens. This should not be 
read as implying advice to increase hold- 
ings of high-grade bonds. It only means 
that though there may be many reasons 
why high-grade bonds should go down in 
price, the repercussions of a European 
war on the American economy and in: 
terest rates are among the least impor: 
tant ones and the same applies to mort: 
gage rates. 


The Question of Inflation 


INALLY, I come to a question which 

has been puzzling economists more 
than any other one: what to do with 
cash. The consensus of opinion seems to 
expect an “inflation’”’—or, to call it more 
accurately, a gradual and inevitable re- 
duction of the purchasing power of 
money, accompanied by intentional de- 
valuations of the exchange value of the 
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dollar. I believe that there is as little 
basis for these forecasts as there was 
for the forecast of a “run-away infla- 
tion” in 1937. 


It is undoubtedly true that war by de- 
stroying capital assets paves the way 
toward a repudiation of debts—especially 
of government debts,—which can most 
easily be achieved by a deterioration of 
the purchasing power of currency. But 
this is only necessary and only possible 
where capital assets have been actually 
destroyed, that is in countries which ac- 
tively participated in a war. Any other 
attempt at an “artificial” inflation is 
bound to fail just as the attempt to in- 
flate prices and values between 1933 and 
1937 failed. And even in countries in 
which a destruction of capital on a large 
scale has taken place, the immediate post- 
war period brings first a severe deflation 
accompanied by a sharp rise in the pur- 
chasing power of money. 


This was true even in Germany and 
Austria, defeated, disorganized and 
bankrupt, where the actually completely 
worthless currencies recovered a large 
part of their pre-war purchasing power 
between 1918 and 1919/20. And as re- 
gards the fear of intentional devaluation, 
I can only say that any European war— 
even one in which the United States 
should participate—must strengthen the 
exchange value of the Dollar so enorm- 
ously as to make devaluation practically 
impossible. I do not see, therefore, any 
valid reason for decreasing cash holdings 
(including short-term bonds and notes) 
as a matter of intentional policy; and 
I am by no means sure that it would not 
be very shrewd and very conservative 
for those who can afford it and are free 


- of legal restriction, to build up cash 


holdings during the coming years. 


While all these thoughts and argu- 
ments are based upon evidence that is 
insufficient, upon assumptions and upon 
a structure of economic thought which 
Europe has already gone far to disprove, 
yet they have at least a slightly firmer 
basis than the unquestioning trust in 
analogy on which the stock and com- 
modity markets have been basing them- 
selves these last weeks. 
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Finance Capitalism in Evolution 


The Need for Improved Investment Research 


ADRIAN M. MASSIE 
Vice-President, The New York Trust Company 


In his foreword to the new book on “Investment Dynamics,’’* this 
noted and realistic observer of the American investment scene traces a 
fundamental change which has taken place in the methods of security 
analysis, and shows where new emphasis must be placed if protection from 
the “termites” of value is to be afforded.—Editor’s Note. 


HE years 1880 to 1929 mark an extremely important period in the United 

States. This period bore the great fruits of the mechanical revolution 
which had been developing slowly out of the great scientific discoveries of the 
preceding hundred years. Steam transportation on land and sea, steam power 
in industry, the introduction of electricity, the telegraph, the internal combustion 
engine, (followed by the automobile, and the airplane)—these discoveries led 
to the greatest and most rapid expansion any country had ever experienced. 
Business went forward by leaps and bounds despite the interruptions resulting 
from severe but comparatively brief depression periods. Even the Great War 
acted as a mighty stimulant, accentuating and accelerating expansion. 


During this period finance capitalism flourished and vast fortunes were 
accumulated by those who were fortunate enough to participate in the owner- 
ship of the new and rapidly growing industries. Small sums of money in- 
vested in well managed companies were often pyramided into fortunes. True, 


there were in this period, as in all periods, many fly-by-night companies which 
could not survive even during such a general expansion, but it is important to 
note that the volume of production kept reaching higher and higher peaks after 
each depression. New industries ‘were created, but generally speaking the ex- 
pansion was so widespread that the old industries, instead of being killed off 
were stimulated to further improvement and activity. 


The “Moving Staircase” Method 


HE flood tide of this expansion of American industry was reached during the 

war and in the post-war period when the world’s capital goods, which had 
been destroyed or depleted in a substantial measure, were being replaced. 

Investors had been so successful merely by investing in American industry 
and holding on through thick and thin that.the expression became current 
“never sell America short.” 

Every shrewd investor recognized, in principal, that before investing he 
should study carefully the trend of business, the trend of the particular in- 
dustry and of the individual company. However, the general trend of business 
and the trend of nearly all industries had been so strongly upward that these 
studies were neglected and major emphasis was placed on the financial strength 
of the individual company. 

In 1929 a change came—the maladjustments created by the rapid expan- 
sion and by the devastating effects of the Great War had to be corrected. 
Although for ten long years the world has been struggling with these readjust- 
ment efforts they have not yet been completed. Social, political and economic 
forces have been let loose which are having far reaching effects on the entire 
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world. Even as this is being written a new European war is beginning prin- 
cipally as a result of the operation of some of these forces. 


Passing of Old Landmarks 


N THIS period of adjustment, finance capitalism is passing through a great 

evolution and the American investor is faced with far greater difficulties than 
in the preceding period of expansion. He has been face to face with fear and 
panic, liquidation, devaluation of currencies, sustained unemployment, social leg- 
islation, regulation, taxation, far reaching technological changes and finally a 
new European war. These phenomena have wiped out nearly all of the old land- 
marks by which he formerly charted his course through the investment sea. 


The rapidity of the change has nearly stunned the conservative investor and 
has left him with shattered nerves. Old rules, which worked so well in the pre- 
vious period, do not offer the protection they once gave. Termites have got into 
his investments and have eaten away the very foundation of his fortune. He has 
felt the full impact of the social, political, economic and technological forces on 
his affairs and seems to be floundering in the shifting sands of both market and 
income values. 


The Dynamic Approach 


F FINANCE capitalism survives and the investor hopes to cope success- 

fully with these problems, he must improve his methods of research. The 
problem of investing no longer remains static but becomes dynamic. The only 
protection he can find is in rapid adaptation to change; for nothing is constant 
but change. This can be accomplished only by continuous research. The in- 
vestor no longer can take it for granted that the trend of business is up or 
that a particular industry is bound to improve. A study of the financial 
strength of a given company is an insufficient basis for making an investment. 
New or added weight must be given to a study of industries for signs of the 
effects of social, political, economic and technological impact on them. 


The description of the many forces at play making for radical and rapid 
change within industry is tremendously interesting. At the same time it becomes 
almost frightening to one accustomed to the old static (or statistical) methods of 
investing. 

Nothing could be more timely than articles which deal with underlying dy- 
namic forces influencing the rate of growth of various industries. This type of 
thinking must be used by the investor if he is to proceed with any success in his 
pursuit of investment stability. 





Service Basis for Trust Fees 


Cost Analysis and Application of “Cost plus Fair Profit” Theory 
Serve Best Interests of Public and Trustee 


WILLIAM C. FENNIMAN 
Assistant Trust Officer, Phoenix State Bank & Trust Company, Hartford, Conn. 


With the trust fee situation so far out of line as to render such ser- 
vices largely eleemosynary in many states, the following discussion be- 


comes of exceptional value. 


The author has concisely outlined the various 


bases which have been considered in fee revisions, and discusses their ad- 


vantages or shortcomings. 


Bringing out the viewpoint of the effects of 


charges on new trust business, Mr. Fenniman, after an exhaustive study 
of the subject nationally, presents points which would well be considered 
by all those contemplating a change of schedule and desiring to align the 
comparative merits of the various fee bases.—Editor’s Note 


E have had an array of articles in- 

dicating that fees should be raised, 
that very few trust departments show a 
profit, and so on, but those of us who in- 
* discriminately raise fees without fullest 
consideration of our responsibility are 
likely to reap a harvest of ill-will as time 
goes on. It is in an effort to avoid this 
dangerous pitfall that this discussion is 
presented. 

Trust departments must naturally bear 
the profit motive in mind, but in order 
to be “worthy of its hire” the corporate 
fiduciary must not only give service but 
also real value for the services rendered. 
Unless we do this we violate our trust 
and destroy the confidence of the public 
in the entire system, with the result that 
Wwe may not be entitled to any profit at 
all. . 


Minimum Cost of Efficient Service 


HE settlement of estates and the ad- 
ministration of trusts and agencies 
cover the great bulk of work done by most 
trust departments and the fees for these 
services mean either profit or loss. If 
we limit ourselves to a certain territory 
—New England—we will have a repre- 
sentative section of the country for con- 
sidering trust business and can demon- 
strate the major points at issue. 
Up to a year ago, at least, it was a 
known fact, determined through the sur- 
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vey of a number of representative trust 
departments by a leading cost analyst, 
that the fees for trust service in this sec- 
tion were inadequate to insure efficient 
service and give a profit to the ordinary 
department. This brings us to the first 
important point. 

One cannot justify any increase in fees 
without definite knowledge of the costs 
incurred to provide trust service. Coupled 
with this is a duty to the public to render 
said service as efficiently as possible, hav- 
ing in mind the size of the department, 
the community, and all other appropriate 
factors. Th.s is the foundation of all 
fee schedules since no one wants to pay 
more than the cost of rendering a ser- 
vice plus a fair profit, and one expects 
that the cost is established under com- 
petitive conditions making for the great- 
est efficiency possible on the part of the 
individual trust department. 

Therefore, before any increase in fees 
is considered, it is essential in all fair- 
ness to the public that we know our costs 
and know that they are no greater than 
is necessary in order to render the ser- 
vice. One may say that the ordinary 
trust department cannot afford the ser- 
vices of a good cost analyst but this is no 
excuse since the American Bankers As- 
sociation has provided a method of deter- 
mining such costs through its Committee 
on Costs and Charges. But from the 





standpoint of the public, it is my belief 
that an institution should have an inde- 
pendent, experienced and responsible out- 
side analyst set forth the expenses of 
handling trust business, since the public 
is likely to be far more impressed by such 
figures and there is far less chance of 
their being distorted or misunderstood. 
Furthermore, from a psychological point 
of view it is easier to explain a new set 
of fees based upon impartial outside fig- 
ures. 


Settling Estates 


URING the past fifty years in New 

England it has been customary to 
charge from 4% to 6% of the income col- 
lected for the administration of trusts, 
and for a great many years the usual 
charge for settling estates has been about 
2% of principal. It is only in recent 
years that a small fee, up to 1% of prin- 
cipal, has been charged upon the distri- 
bution of trusts, and with the exception 
of Massachusetts, it is unlikely that this 
charge has been made with any degree 
of regularity. 


In Connecticut we have been shown 
by analysis that, by and large, our pres- 
ent fees for settling estates are adequate, 
permitting good service and rendering 
us a fair profit. It is interesting to note 
in passing that some states have by 
statute set a minimum of 1% of the in- 
ventory for settling estates with the 
maximum varying from 7% to 10%. 
Where fees are set by statute the ten- 
dency is to take the maximum fee per- 
mitted whereas if fees are controlled by 
the Probate Courts and restricted to what 
is reasonable it is likely that the fee will 
be more in line with the “cost plus fair 
profit” theory. 


We must have a working basis for 
charging fees and it appears that 2% of 
inventory is eminently satisfactory as a 
minimum for most estates in Connecti- 
cut, and probably New England, but we 
should request additional compensation 
for unusual duties or particularly diffi- 
cult estates in order that each estate may 
be given whatever service is necessary 
and that the returns from one estate are 
not dissipated by the costs of another. 
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Present Evidence of Reasonableness 


BELIEVE that the courts have al- 
_ ways been willing to allow reasonable 
fees for services but it is natural that 
they expect evidence, and for the protec- 
tion of both customer and institution it 
would simplify matters to follow the sug- 
gestions made by Gilbert T. Stephenson 
in his book “Studies in Trust Business,” 
at page 112: 


“Let all the trust institutions of a 
given trade area have their trust depart- 
ments cost-analyzed on a comparable 
basis; have the cost analyst throw all the 
institutional figures together so as to ar- 
rive at an average for the trade area; 
present this average to the court as the 
current norm—as the average for the 
time being for settling normal estates in 
the area. This will give the court a sort 
of precedent to go by. Along with the 
norm, present the actual cost in figures 
(including responsibility and profit) of 
settling the particular estate. Along 
with these figures, present in narrative 
form the facts and events explaining 
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why the cost of settling this estate was 
above or below the average. 


“There are so many variable factors in. 


the settlement of an estate that an aver- 
age cost figure plus an allowance for re- 
sponsibility and profit will not always 
cover the case. In many estates the cost 
of the personal administration (dealings 
with beneficiaries) is a great deal more 
than that of the business administration 
(dealings with the property). For this 
reason the narrative is needed to sup- 
plement the statistical presentation.” 


Thus the interested parties—customer, 
court and corporate fiduciary—would 
have a solution to the problem which ap- 
pears fair and just to all. 


“Pre-Administration” 


OME estates that appear to show 
substantial profits are the direct re- 

sult of the efforts of the New Business 
Departments in many of our Institutions. 
In the course of having a customer draw 
a will, suggestions are likely to be made 
toward. simplifying the ultimate admin- 
istrative work, providing for the neces- 
sary cash to settle the estate, rearrang- 


ing investments in order to minimize the 
work of the future, certain tax savings, 


etc. Naturally this work must be paid 
for at some time and the cost should be 
charged to the individual estate in ques- 
tion. An ounce of prevention is still 
worth a pound of cure. If it were pos- 
sible to analyze every estate before we 
had to administer it, think of the poten- 
tial savings to the customer and the in- 
stitution. 

It is my conclusion that the fees for 
settling estates should be based on the 
cost of giving service, the assurance of 
a profit, and that the resulting fee be 
charged against principal, since the in- 
come factor is relatively unimportant in 
the majority of estates and the period 
of administration comparatively short. 
In order that small estates may bear 
their proportionate share of the burden 
of cost it is recommended that a grad- 
uated scale of charges be used as a min- 
imum base, although any estate may be 
subjected to cost analysis. 

Such a schedule might follow that 
which we use in Connecticut; however, 
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in different trade areas across the coun- 
try it is quite possible that a higher 
scale would be necessary because of the 
peculiar conditions existent in a partic- 
ular area or the different composition of 
estates. 

The following schedule is offered as 
an example and appears to afford a sat- 
isfactory minimum for the trade area 
served by the Hartford Corporate Fidu- 
ciaries Association. This schedule for 
compensation is computed on the inven- 
tory value of the estate: 


5% on the first $1,000. 

4% on the next $4,000. 

3% on the next $5,000. 

2% on the next $490,000. 

1%% on the next $1,000,000. 

1% on all funds in excess of $1,500,- 
000. 

Minimum fee for settling an estate: 
$100. 


Fees for Trustee Services—Average 
Groupings 


E come now to the more difficult 

question of fees for acting as trus- 
tee either for living or testamentary 
trusts, and the performance of agencies. 
The questions of base and.charge in rela- 
tion to fees are confusing, so I should 
like to explain that we should base any 
and all fees on the cost of rendering the 
particular service plus a _ reasonable 
profit, and once these figures are com- 
piled, they may be allocated to either 
principal or income or a combination of 
the two. 

Again for practical purposes we must 
have a working schedule fair to the ma- 
jority of trusts and to the institution 
administering them. The simplest and 
most direct method of obtaining such 
minimum objectives is to take as many 
average trusts, agencies, etc. as it is 
possible to obtain in a given area; break 
them up into natural groups such as 
$10,000., $25,000., $50,000., $100,000., 
$250,000., $500,000., etc.; cost analyze 
these groups individually and _ collec- 
tively; and incorporate the results into 
a simple, fair, and acceptable schedule 
which may be applied as desired against 
principal or income, or a combination of 
the two. Thus it may work out that we 





should obtain $1,245. annually in order 
to properly care for a $500,000. trust 
during any one year. The question then 
arises whether this charge should be 
borne entirely by the life tenant or re- 
maindermen, or shared by them and if 
so, in what proportion. 


Existing Lack of Uniformity in Charges 


O illustrate the problem I should like 

to direct attention to a survey con- 
ducted in 1936 by the students majoring 
in Trusts at the Graduate School of 
Banking. The problem concerned the fee 
to be charged for administering a living 
trust of $500,000., assuming that it was 
invested at 4%, with full investment re- 
sponsibility on the trustee, and the life 
of the trust to be 15 years. The survey 
represented the opinions of nineteen 
students and provisions of ten actual 
schedules of fees (covering nine states 
and the A.B.A. schedule) on the basis 
and amount of compensation for living 
trust service. The total compensation 
for such a trust varied from $15,520 to 
$48,750 in the suggestions of the nine- 
teen students, whereas the schedules of 
fees in actual operation were equally 
amazing, with a variation of $17,000 to 
$48,100. My conclusion from these 
facts is that the fees charged or recom- 
mended could not possibly have resulted 
from the cost analysis of handling the 
account since it is inconceivable that the 
results would vary so widely. 


It is true that the component parts of 
the trust in question were not given and 
that the cost of administering a trust 
will vary depending on the proportion of 
real estate, mortgages or other assets, 
which tend to be expensive to handle, to 
listed securities of high caliber or com- 
paratively few blocks of securities re- 
turning a steady income. It is likewise 
true that no estimate was given of ad- 
ministrative time consumed by the trus- 
tor and these two factors alone can cause 
a wide swing in the cost of administer- 
ing a given trust. 


However, I do not believe that the 
average trust of the type mentioned re- 
quires any such fee as $48,000. in order 
to insure proper administration and a 
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fair profit to the trust department con- 
cerned. Having reviewed the figures 
submitted by cost analysts for some ten 
of our leading trust companies and the 
figures and suggestions of the American 
Bankers Association’s Committee, I am 
convinced that at the present time the 
compensation suggested by the latter of 
$30,000 in the instant case, will provide 
in all but very unusual cases adequate 
and fair return while insuring efficient 
service to the trust. 


Breakdown of Fees 


SSUMING that our gross fee is reas- 

onable and gives us a fair return, 
we must resolve the problem into the 
following parts: acceptance fee, termin- 
ation fee and annual fee; and whether 
these should be taken from income or 
principal or a combination of the two. 


The chief argument for an acceptance 
fee is the initial expense to the trustee 
in order to set up the trust, caring for 
the various accounting records, invest- 
ment analysis, and particularly the ad- 
ministrative time consumed in making 
arrangements for the smooth operation 
of the trust. To illustrate the diversity 
of opinion, the survey mentioned above 
revealed that eight trust men out of nine- 
teen felt that there should be an accept- 
ance fee, and seven of the ten schedules 
provided for such a charge. All agreed 
that such a fee should be charged to 
principal. 

The main objection to an acceptance 
fee being taken at once is the burden 
placed on the trust with resulting shrink- 
age of principal. This can readily be 
remedied by spreading the fee over the 
first few years. 

The arguments for a termination fee 
follow those for an acceptance fee since 
the closing of a trust and making of dis- 
tribution involve an unusual amount of 
time and expense compared with the or- 
dinary duties from year to year. It is 
generally conceded that this fee should 
be charged against principal. 

In the past, acceptance and termina- 
tion fees have been thought of as ex- 
penses legitimately chargeable to prin- 
cipal and borne by the remainderman on 
the theory that some portion of the ex- 
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pense should be so allocated rather than 
being related to the actual cost of render- 
ing the services which for the most part 
do not benefit the income beneficiary. 
Today, with cost analysis becoming more 
and more prevalent, it is likely that the 
question of whether a fee be taken at 
the time of acceptance or termination or 
both will be submerged in the general 
problem of arriving at the cost of hand- 
ling an account and the allocation of the 
cost in toto between life tenant and re- 
mainderman, although there will always 
remain the item of unusual duties in. the 
distribution of a particular trust. In 
such a case a termination fee is justifi- 
able, but for the average case I believe 
that the subject is relatively unimpor- 
tant so long as a trust has a life of more 
than five years. 


[Note: The inadequacy of acceptance 
and termination charges, unless they are 
so high as to be unreasonable for short- 
term trusts, is so evident in accounts 
which run for many years, that a fair 
annual charge is essential to justice for 
both beneficiaries and trustees.] 


Stability of Earnings—Annual Charges 


INALLY we should attempt to sta- 

bilize the earnings of the trust de- 
partment. Already we are subject to 
wide fluctuation of earnings due to com- 
pensation for the settlement of estates; 
acceptance and termination fees merely 
accentuate the ups and downs of earn- 
ings from year to year. It would be bet- 
ter for both trust department and cus- 
tomer to have the fiduciary’s compensa- 
tion spread out over the period of years 
when the service is being rendered. This 
then resolves itself into a part of the 
greater and more important question of 
the annual fee, how it shall be deter- 
mined and who shall bear the burden. 


I should like to revert to the survey 
mentioned above in order to show the 
evident confusion and diversity of opin- 
ion concerning the basis of the annual 
fee. Six trust men felt that the annual 
commission should be based upon prin- 
cipal; seven believed that it should be 
based upon income; and the remaining 
six thought it should be based upon both 
principal and income. Of the ten sched- 





ules of fees, six provided for payment 
out of income and four out of principal. 


For a great many years it has been 
the custom for trustees, particularly in 
the eastern part of the country, to re- 
ceive as their compensation a fixed or 
varying portion of the income collected. 
Naturally it is a simple matter to com- 
pute and collect a fee based on income 
and likewise it is easily understood by 
the customer. Further, the life tenant 
for whom the trust is currently operat- 
ing expects to and should bear a portion 
of the expense; the remainderman’s in- 
terest being postponed, his liability as 
to bearing a portion of the expense is 
aot so evident. 


It is difficult to raise the income charge 
without engendering animosity on the 
part of the life tenant. On the other 
hand the usual charge of 5% of the in- 
come collected has proved grossly inade- 
quate to the trustee during recent years 
because of the rapidly diminishing in- 
come return on trust investments with 
no decrease in investment responsibility, 
the realization on the part of trust de- 
partments that the duties and responsi- 
bilities as trustee are real and involve 
potential trouble and expense at every 
turn, the tremendous increase in work 
on real estate and mortgages with but 
moderate return, the increased cost of 
operation in order to maintain an effi- 
cient and effective investment depart- 
ment, and the complexity and great 
volume of work now necessary in order 
to cope with tax problems both state and 
federal. 


Income Fee Disproportionate to Service 


HE rate of return bears no rela- 

tionship to the cost of rendering ser- 
vice or the responsibility involved. In 
order to provide a proper return to the 
fiduciary, such a large part of current 
income would be necessary as to throttle 
new business and cause discontent with 
that already on the books. 


The problem in so far as income is 
concerned simmers down to this: the 
life tenant should bear a portion of the 
cost; the only effective way he can be 
made to bear it is by deducting his share 
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from income. His share should be grad- 
uated, since as income greatly increases, 
the cost of management tends to de- 
crease. I believe therefore that the life 
tenant should assume part of the trus- 
tee’s compensation, the charge to be 
taken from income once the total cost of 
rendering the service has been estab- 
lished. 

The computing of fees upon principal 
has become more and more prevalent dur- 
ing the past few years, particularly on 
the part of the trust companies in the 
western states. That such a method is 
justified can readily be granted since a 
large portion of the expense involved as 
trustee can be traced directly to the cost 
of managing the principal funds. It is 
a real task to keep funds invested under 
present circumstances; to make them 
yield a fair return; and to have the ad- 
ded assurance that the remainderman 
will have a fund equivalent to the trust 
at its inception. 

It is a relatively simple matter to com- 
pute and charge a fee based on principal 
and the customer can be shown the ad- 
visability of such a charge. It may be 
argued that the principal of a given fund 
fluctuates from time to time but assum- 
ing a fee is taken quarterly at the time 
of normal remittance and that we re- 
view our trusts completely at least twice 
a year, it is difficult to see where any 
great injustice is likely to be done, par- 
ticularly if we observe our standards for 
trust investments. 

The corporate trustee renders about 
the same service to life tenant and re- 
mainderman. Hence it would be perfect- 
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ly fair to charge one half the fee against 
principal and one half to income. In 
our own state, further evidence of the 
desirability of such a procedure may be 
seen from a review of the trust assets 
held by our state banks and trust com- 
panies. It may shock some investment 
men to know that during the past fifteen 
years approximately fifty per cent of the 
trust assets have been common stocks, 
and to my knowledge no undue suffering 
on the part of life tenant or remainder- 
man has ensued! 

I believe therefore that a portion of 
the fee should be borne by the remain- 
derman, and taken from principal; and 
so long as a trust has a life of more 
than five years, this fee should be charged 
and collected annually just as is the fee 
computed upon and collected from in- 
come. 


A Satisfactory Schedule 


N our particular trade area, where we 
have cost analyzed all of our leading 
institutions, we are operating on the fol- 
lowing schedule which appears to be sat- 
isfactory to all parties concerned. Under 
court trusts, where no discretion has 
been given, our courts have ruled that 
we collect the entire fee from income, 
and this occasionally works a hardship on 
the life tenant: 
5% of gross income on first $10,000 
4% of gross income on next $20,000 
3% of gross income over $30,000 
together with an annual fee based on 
market or sound values of the principal 
of the fund at the following rates: 
$3.00 per thousand on first $10,000 
2.00 per thousand on next $10,000 
1.50 per thousand on next $30,000 
1.00 per thousand on next $50,000 
.50 per thousand over $100,000 
At present we have an acceptance and 
termination fee of one-half of 1% ex- 
cept in the case of agencies or custodian- 
ships. 


It is essential that we analyze our ac- . 


counts and determine our costs. Once 
this is done, the various forms of trust 
business should be made to show a fair 
return individually as well as collectively. 
A large majority of trusts, agencies, etc. 
will fall into a class where the minimum 
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fee schedule will suffice. Any account in- 
volving unusual services should be cost 
analyzed and the resulting fee divided 
between life tenant and remainderman. 

The base suggested is activity, with a 
minimum, but for the general public it 
may be better psychology to have a grad- 
uated scale of charges easily applied and 
about equally divided between life tenant 
and remainderman, except when changed 
by agreement. 


In his letter of transmittal, Mr. Fenni- 
man suggested that arguments could be 
advanced on the desirability of distin- 
guishing between real and personal prop- 
erty held in trust (as, for example, in the 
Illinois schedule of fees, see July 1938 
Trust Companies, page 79). Additional 
points on which comment and discussion 
would be welcomed are: could not a 
further argument be made for an annual 
charge on principal that the inventory 
value of a trust fund, being a fortuitous 
exchange or appraisal price, is not truly 
representative of the trustee’s responsi- 
bility or the real value of the fund; also 
what is the practical prospect of the 
“meter” idea being applied to special ser- 
vices or activity, without unduly compli- 
cating the schedule.—Editor’s Note 


Trust Earnings in Illinois 


The average gross earnings of the trust 
department in all banks in Illinois for 1938, 
classified as to size of banks, are as follows: 
_ 

Deposits Earnings 
Up to $250,000 $79 
$500,000 to 750,000 100 

750,000 to 1,000,000 64 
1,000,000 to 2,000,000 1,446 
2,000,000 to 5,000,000 2,065 
5,000,000 to 25,000,000 14,915 


——_——0 


San Francisco, Calif.—Transamerica Corp. 
recently purchased controlling stock interest 
in two Arizona banks, the First National 
Bank of Arizona, in Phoenix, and the Phoe- 
nix Savings Bank & Trust Co. The latter 
bank owns the National Insurance Agency. 
Transamerica and its subsidiary, Occidental 
Life Insurance Co., already owned substan- 
tial blocks of stock of the two Arizona 
banks, but Transamerica’s recent purchase 
increased the company’s control of both 
banks to 66.3%. 
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Preview of Mid-Continent Trust Conference 
Chicago, Ill., October 26-27, 1939 


SYMPOSIUM on trust investments 

will be the major attraction at the 
Tenth Mid-Continent Trust Conference 
to be held at the Stevens Hotel in 
Chicago, October 26-27th, according to 
the program announced by Samuel C. 
Waugh, president of the Trust Division 
of the American Bankers Association 
under whose auspices the meeting has 
been arranged. The types of invest- 
ments and the experienced trust men 
who are to discuss them at the Friday 
morning session, are: 


Role of Government Bonds in In- 
vestment of Trust Funds: Milton R. 
Stahl, vice president, Mississippi 
Valley Trust Co., St. Louis. 


Why Should Preferred Stocks be 
Considered under Present Condi- 
tions?: Melvin J. Roberts, assistant 
trust officer, Colorado National Bank, 
Denver. 


Why Purchase Municipal Bonds?: 
Oscar L. Buhr, vice president, De- 
troit Trust Co., Mich. 


Corporate First Mortgage Bonds 
versus Debenture Bonds: Roy M. 
Huff, trust officer, The First National 
Bank and Trust Co., Tulsa, Okla. 


Common Stocks as 
Trust Investments: 
Leon M. Little, vice 
president, The New 
England Trust Co., Bos- 
ton. 

Real Estate Mort- 
gages as We Now Know 
Them: Clarence E. 
Karn, vice president, 
The Central Wisconsin 
Trust Co., Madison. 


Relations with other 
groups will be given 
attention: 


With 


Cc. EDGAR JOHNSON 
General Committee Chairman 


the Public: 


Gwilym A. Price, vice president in 
charge of trusts, Peoples-Pittsburgh 
Trust Co. (Tuesday A. M.) 


With Life Underwriters: Charles 
J. Zimmerman, president, National 
Association of Life Underwriters, 
Chicago (Thursday P. M.) 


Some Problems in Trust Law: 
(Open Forum and Question Box Per- 
iod): George G. Bogert, professor of 
law, University of Chicago Law 
School (Friday P. M.) 


At the Thursday afternoon session: 


Trust Instruments—Some Impor- 
tant Lessons from the Depression: 
Arthur F. Young, vice president and 
trust officer, The National City Bank 
of Cleveland. 


Measuring Trust Fees in Terms of 
Service: William A. Read, vice pres- 
ident, Central Hanover Bank and 
Trust Co., New York City. 


Gilbert T. Stephenson will speak 
on Standardization of Trust Policies 
at the closing session. 


The sessions will be opened by re- 
marks from Lewis L. Mc Arthur, vice 
president, .The Northern Trust Co., 
Chicago, and president of 
the Corporate Fiduciaries 
Association of Chicago, 
hosts to the convention. 
There will follow official 
greetings from the Amer- 
ican Bankers Association 
by new president Robert 
M. Hanes, and from the 
Trust Division by new 
president Roland E. Clark. 

The annual banquet will 
be held on Thursday even- 
ing, when Ernest E. Nor- 
ris, president of the South- 
ern Railway Company, will 
speak. 
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Nominee Registration to the Fore 


Advantages to Beneficiaries and Fiduciary Recognized in Recent 
Enabling Statute 


There has been considerable discussion of the difficulties and excessive 
costs engendered by the lack of uniformity in stock transfer requirements 
with consequent delay and added expense, and the duplication of stock 
transfer taxes. Registration in the name of nominees has been deemed a 
partial solution for the troublesome situation. This article was prepared 
for Trusts and Estates by John Horn and Arthur Dixon of Bankers Trust 
Company, New York, in connection with work of the Trust Problems Sem- 
inar of the New York Chapter, A.I.B.* The recent enactment in New York 
of a statute validating the practice of nominee registration should be of 
interest to fiduciaries in other jurisdictions, who might well bring to the 
attention of those concerned with their local trust legislation, the desir- 


ability of considering a similar law.—Editor’s Note. 


N THE action, on April 24, 1939, of 

the New York State Legislature in 
amending its probate laws to grant bank- 
ing institutions the right to use nom- 
inees for the registration of securities 
in fiduciary accounts either administered 
by banking institutions or held by them 
for individual fiduciaries, two forward 
steps must be recognized. The one, the 
subject of this article, is the addition of 
an advantageous, modern tool in the field 
of trust administration. The other step, 
noted merely in passing, marks another 
milestone in the steady advance toward 
the corporate fiduciaries’ goal—the gen- 
eral recognition of their superior quali- 
fications. Legislatures, although cogni- 
zant of the close governmental supervi- 
sion of our banking institutions, have 
been reluctant to make special distinc- 
tions in favor of the corporate fiduciary 
and for that reason the enactment of this 
law is definitely encouraging to trust in- 
stitutions. 


The general rule in this country con- 
cerning security registration, simply 
stated in the Restatement of the Law of 
Trust, is that it is the duty of the trus- 
tee “to keep the trust property separate 
from his individual property and .. . to 
see that the property is designated as 
property of the trust.” It goes on to say 

*For a statement as to the objectives, accom- 


plishments and future activities of this group, see 
August 1939 Trusts and Estates, page 177. 


9 
- 


that “by the terms of the trust, how- - 
ever, the trustee may be authorized to 
hold the trust property in his name or 
in the name of a third person nominated 
by him, without designating the partic- 
ular trust or without indicating that it 
is held upon trust.” 


Status of Legislation 


UST how many states’ courts recog- 

nize such authorizations when con- 
tained in a will, the writers have made 
no attempt to ascertain but as far as 
they have been able to discover, the 
states whose laws specifically authorize 
nominee registration can be counted on 
one hand, and none of them operates sim- 
ilarly. The Uniform Trusts Act, whose 
adoption is pending in a number of states 
and which was adopted by Louisiana in 
1938, permits individual as well as corp- 
orate trustees to avail themselves of a 
nominee. North Carolina adopted the 
Act, effective July 1, 1939, but limited 
nominee registration to corporate trus- 
tees. 

Florida’s law grants the privilege to 
any trustee but limits it to stocks only. 
Pennsylvania’s law, which gives the 
power to corporate fiduciaries only, has 
been rendered sterile, for the time being 
at least, by court decisions. 

The latest state to join the ranks is 
New York, which permits (a) corporate 
fiduciaries to register securities in their 
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nominees’ names and (b) individual fidu- 
ciaries to register their trusts’ securities 
in the names of the nominees of banks 
but only if and while the securities are 
deposited with the latter. While New 
York’s treatment of this question is un- 
ique, its similarity to the English Trus- 
tee Act (1925), which requires indiv- 
idual trustees to place bearer securities 
in the custody of a bank, is noted. 

Because the use of nominees is becom- 
ing much more prevalent and as it ap- 
pears that an increasing number of 
states are giving consideration to the 
desirability of adopting legislation on 
this subject, it seems in order at this 
point to review briefly the advantages 
to be derived through the use of the 
nominee device. Without question the 
outstanding benefit is that which inures 
to a trust fund in rendering its secur- 
ities always in “good delivery form”; 
i. e. marketable condition. 


Making Securities a “Good Delivery” 


S IS well known, a security dealt in 
A on any organized stock or security 
exchange, and for that matter, in most 
over-the-counter markets, is not accept- 
able if registered in the name of a fidu- 
ciary; that is, it is not a “good delivery,” 
and the purchaser may and usually will 
reject it. In the case of a security so 
registered, transfer agents will not as 
usual transfer it to the purchaser’s name 
upon the mere assignment by the regis- 
tered holder of the certificate, but will 
require the presentation of legal papers 
to evidence the fiduciary’s authority to 
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act in the transaction. Such transfers, 
called “legal transfers,” must be referred 
to the transfer agent’s counsel for con- 
sideration, thereby causing considerable 
delay in the transfer. 


As a result of this condition fiduciaries 
have found it necessary, in order to effect 
the sale of a security, either to sell the 
security on a “delayed delivery” basis or 
else to have it first registered in the 
name of some individual or partnership, 
often the stock broker, upon whose mere 
signature the security could be trans- 
ferred. The former course is undesir- 
able for two reasons. 


First, it requires finding a purchaser 
who is willing and able to wait for his 
security for the period of the delayed 
delivery. Second, this kind of sale in- 
volves a loss in the selling price, rang- 
ing from a fraction when the market is 
quiet to a substantial discount when the 
market is moving fast, with a further 
possible risk of being “bought in” by the 
purchaser if the security is not ready 
at the designated date. 


The other alternative of re-registering 
a security so as to make it a good deliv- 
ery implies a considerable delay in ef- 
fecting sale after the fiduciary has de- 
cided to sell, a matter of great import- 
ance when the market is dropping. 


Transfer Delays 


ET us examine some of the principal 

causes of delay in the onerous pro- 
cess of placing in “good delivery” shape 
securities registered in a  fiduciary’s 
name. 


1. As such transactions represent legal 
transactions, the usual minimum time 
involved in effecting transfer when all 
the necessary papers are on hand is from 
four to five days if the transfer agent 
is in the same city as the fiduciary, up 
to from eight to twelve days if each is 
on the opposite coast. 


2. As often as not the fiduciary does 
not have on hand all the papers required. 
For instance, the Surrogate or Probate 
Court certificates evidencing the execu- 
tor’s or trustee’s authority to act, which 
are regularly required, must usually be 
dated within a few months of the trans- 





fer. Then again there may not be a cert- 
ified copy of the will on hand. (Of course, 
considerably more serious would be the 
delay if the fiduciary had not previously 
obtained the tax waivers that may be 
necessary if the stock is registered in a 
decedent’s name. This discussion pro- 
ceeds on the assumption that such a se- 
curity already stands in the executors’ 
names. ) 


3. Even those who, through experience 
and the use of published services on the 
subject, can as a rule anticipate all the 
requirements of transfer agents, find 
from time to time that either transfer 
agents have new requirements or that 
the unusual provisions of a will necessi- 
tate special papers. 


4. A corporation’s books may be closed 
for the annual meeting of stockholders, 
during which time no stocks may be 
transferred. However, the practice of 
closing the transfer books is not as prev- 
alent as in the past. 


5. As to securities registered in the 
names of two or more trustees, transfer 
agents require the signature of all trus- 
tees. This is also true sometimes as to 
executors. In the case of illness or ab- 
sence of any trustee, delay may result. 
Of course, sometimes these events can be 
anticipated, in which case stock powers 
can be signed in blank, but it should be 
remembered that few trustees care to 
leave executed stock powers in another’s 
possession for a long period—it seems 
too much like signing a check in blank. 


6. While all the above situations may 
apply to a fund having a corporate fidu- 
ciary, in the case of most individual fidu- 
ciaries there must be added the addi- 
tional delay in getting the transfer 
machinery started, i. e., getting the in- 
formation as to what steps and papers 
are required, referring matters to coun- 
sel, depositing the securities with their 
own bank for handling, etc. etc. 


Savings Effected 


ESIDES the financial benefit of ob- 
taining the full current market 
price through having securities in a nom- 
inee’s name, trust funds also effect sav- 
ings through the elimination of trans- 
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fer expenses. These include charges for 
postage, insurance correspondent’s hand- 
ling charges, probate certificates, certi- 
fied wills, ete. While individually these 
charges are nominal in amount, when 
taken in the aggregate over the life of 
a trust, they often represent a consider- 
able sum. 


However, the benefits from the elimin- 
ation of expenses accrue largely to the 
corporate fiduciaries. And because corp- 
orate fiduciaries are so much concerned 
today with the reduction of their costs, 
a discussion in some detail of the means 
by which savings do redound to the banks 
seems desirable. 


1. A great part of the savings is ef- 
fected by placing securities in the nom- 
inee’s name in the first instance, say at 
purchase. This course thus eliminates 
the many steps involved in transferring 
out of the fiduciary’s name the security 
to be sold. Some of the main steps there- 
by saved are: 


A—Withdrawal from vault, with the 
attendant time in preparing, checking 
and posting of security tickets or other 
records. 


B—Endorsing of security by officers 
of the bank; obtaining the endorse- 
ment of the co-fiduciary. 


C—Delivery and pick-up of securities 
by messengers; in out-of-town trans- 
fers, dictating and typing of letters. 


D—Avoidance of all the efforts in- 
volved in making “legal transfers”; 
i. e., procuring and supplying legal 
papers. 
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2. Another saving results from the 
registration in one nominee’s name of 
the holdings of many trust funds in any 
particular corporation. Two of the ben- 
efits, particularly important in the larger 
trust institutions, are: 

A—Only one dividend check is re- 

ceived, reducing the time involved in 

opening and sorting mail, putting 
checks through for collection, ete. 

(Similarly, stock dividends or rights 

are received in one envelope). 

B—Only one proxy need be executed 

by the nominee covering the holdings 

of all those trusts where the proxy’s 

execution has been authorized. (A 

standing authorization to the bank to 

execute routine proxies is not un- 
common). 

There are a number of other ways by 
which minor savings are effected but 
some of them are partially offset by com- 
plications. For instance, although by 
prearrangement with the company stock 
dividends or rights are received in as 
many certificates as necessary to sepa- 
rate each trust’s holding, infrequently 
they will arrive in one certificate, which 


requires a split-up to allow some of the 


trusts to sell and some to retain. Then 
again, when a stock is sold the purchaser 
may retain it for some time in the nom- 
inee’s name, involving the bank in divi- 
dend claims. However, it should be 
stated that most of the difficulties re- 
sulting from nominee registration are 
minor and even these are minimized by 
the fact that they can be and are anti- 
cipated by the corporate fiduciary. 


Risks Theoretical 


HE only major objection raised 

against the nominee system with 
which the writers are familiar is the mat- 
ter of the risk involved in deviating from 
the general rule that trust property 
should be plainly designated as such and 
be kept separate and apart from the in- 
dividual’s. Of course it is the practice of 
corporate fiduciaries to keep each trust’s 
property separate from their own as well 
as from other trusts’ property and this is 
likewise so when securities are in the 
name of a nominee. If there are fifty 
trusts holding stock in one company, all 
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registered in the nominee’s name, there 
will be at least fifty stock certificates held 
separately in the various trusts. 

The other deviation from the general 
rule is not so readily disposed of and 
from a purely legal standpoint there may 
be room for discussion. From a prac- 
tical standpoint, however, there appears 
to be no risk involved if a corporate fidu- 
ciary is extended the right to use a nom- 
inee. The bank’s capital and surplus, its 
reputation, its internal system of checks, 
its periodic examination by regulating 
bodies, etc., all operate toward making 
the risk theoretical only. And this is 
especially true in those states, New York, 
Louisiana and North Carolina, whose 
laws place the entire risk and responsi- 
bility upon the fiduciary. Relying upon 
a bank’s financial integrity is not a novel 
departure, for in many states corporate 
fiduciaries are not required to post pro- 
bate bonds, their financial responsibility 
being the guaranty. 

However, the writers feel quite differ- 
ently as to the extension of the nominee 
privilege to the individual fiduciary, for 
opportunity of misappropriation appears 
greatly enhanced. However, suffice it 
for the purposes of this article to point 
to New York’s disposition of this ques- 
tion. 


The Story in New York 


N NEW YORK, prior to the present 
amendment, the only pertinent law, 
dating back to 1916, was the sentence in 
the Surrogates Court Act, Sec. 231, “he 
(the fiduciary) shall not invest or de- 
in his own name, but all 
transactions had and done by him shall 
be in his name as such executor, admin- 
istrator, guardian or testamentary trus- 
tee.” 

Considerable difference of opinion ex- 
isted among learned counsel as to wheth- 
er it was violative of the law to use a 
nominee even though the will expressly 
authorized it. Corporate fiduciaries nat- 
urally took the petition that the instru- 
ment gave them sufficient authority and, 
encouraged by the general acceptance of 
the practice (it was recently estimated 
that seventy percent of the instruments 
now being drawn in New York contain 
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a clause permitting the use of a nom- 
inee), nominee registration proceeded 
freely. Then in May, 1938, came Matter 
of Harris, 169 Misc. 943, in which the 
Surrogate faced the issue squarely and 
decided that in spite of the power grant- 
ed in the will, the use of a nominee was 
contrary to public policy as laid down in 
the Surrogates Court Act. 


Needless to explain, the banks were 
much disturbed by this development, and 
conferences of their representatives and 
counsel with the various Surrogates en- 
sued. The benefits of the nominee sys- 
tem to trust funds were persuasively pre- 
sented and the absence of any risk in its 
use by corporate fiduciaries was defi- 
nitely established, proof having been of- 
fered that all cases where loss resulted 
were through its abuse by individual 
fiduciaries. 


Provisions of the Law 


HE Surrogates were convinced but 

took the entirely reasonable position 
that if nominee registration was benefi- 
cial to trust funds it should be made 
available also to individual fiduciaries 
under proper safeguards, thus explain- 
ing the nature of the New York bill 
which, as a proposal of the Executive 
Committee of the Surrogates Associa- 
tion, was passed in less than a year after 
the nominee question was first judicially 
reviewed. The Notes appended to the 
bill state “It was felt that the proposed 
amendment secures protection for estates 
against loss and also secures a greater 
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ease in transfer which will work to the 
benefit of estates.” 


The most significant aspect of the law 
is its broad acceptance of the nominee 
principle and the extension of its field of 
application beyond the prior practice in . 
that it permits nominee registration of 
any securities without any authorization 
in the will. The power is extended not 
only to an executor and testamentary 
trustee but to a guardian and adminis- 
trator as well. 


Any bank or trust company acting as 
fiduciary may use its nominee but when 
there are individual co-fiduciaries, their 
consents must be obtained. The banks 
are charged with absolute liability for 
any loss occasioned by the acts of their 
nominee, they must keep records show- 
ing the securities’ ownership and, as in 
the past, must keep the securities sepa- 
rate from their own assets. 


As to an individual fiduciary, the Act 
authorizes him to direct a bank to cause 
any securities he has deposited with it 
to be registered and kept in the bank’s 
nominee’s name. The securities may not 
be returned to the fiduciary without first 
having them registered in his name as 
such fiduciary. Unless authorized by a 
Surrogate’s order, the bank may make 
no disposition other than a sale or a re- 
delivery to the fiduciary. The term 
“bank” as here used includes a New York 
bank or trust company, a national bank 
located in New York, as well as a pri- 
vate banker authorized to engage in bus- 
iness in New York, having a permanent 
capital of at least $250,000. 





New Business Possibilities 


HILE probably no important new 

field for New York banks has been 
created by this Act, it is likely that more 
individual fiduciaries holding stocks or 
other registered securities will be en- 
couraged to deposit them in a safekeep- 
ing or custodian account with a bank. 
As the not infrequent practice in the 
past of placing securities with a broker 
and registering them in his name is now 
legally barred, there remains no alterna- 
tive but to deposit securities with a bank 
if and when it is considered desirable 
by the individual fiduciary to keep secur- 
ities in “good delivery” condition. At 
this point, however, it should be men- 
tioned that the Act requires merely the 
deposit with a bank. While at the pre- 
sent time custodian or safekeeping ser- 
vices would seem to answer the need, it 
is possible that some other types of ser- 
vice will result. 


Perhaps an important factor in the 
encouragement of custodian accounts is 
the question whether the expense of such 
accounts is a proper charge against the 
fund. It has been discussed many times 
but never has been judicially settled in 
New York. After discussing the ques- 
tion with a number of qualified trust 
attorneys, the writers feel that the prob- 
abilities are that the courts, under most 
circumstances and especially if the ac- 
count held registered securities, would 
sanction the charge. 


This much is evidently in its favor: 
The recent Act acknowledges conclu- 
sively that nominee registration is a 
benefit to the fund and dictates the only 
channel through which the device is 
available to the individual fiduciary; 
namely, a bank. Hence, approval of a 
fair charge for the handling of regis- 
tered securities is implicit in the law 
and surely such a charge would be ex- 
pected to be greater than the cost of a 
mere safe deposit box, the fee for which 
has never been questioned. 


The writers further reason that if a 
fiduciary has a custodian account for 
registered securities, should bearer se- 
curities be given less or different atten- 
tion? (Recently Surrogate Hethering- 


TRUSTS and ESTATES—Sept. 1939 


ton of Queens County, New York (Mat- 
ter of Thomas) ruled that a trustee 
should register in his name as fiduciary 
the bonds that he had been holding in 
bearer form. Again, the English prac- 
tice of requiring bearer bonds to be de- 
posited with a bank is directly in point!) 
In any case, it would appear safe to 
conclude that at least a substantial por- 
tion of the annual custodian fee could 
be justified as a charge against the trust. 


Many words have been written con- 
cerning the need for finding methods of 
reducing the costs of administering and 
operating trust funds. Only _ those 
methods which result in a saving to the 
fiduciary without entailing a diminution 
in the quality of service to the benefi- 
ciaries will be considered satisfactory in 
the long run. The use of the nominee 
registration device meets this condition 
and goes even one step further; it brings 
benefits to both the trust fund and the 
fiduciary. 


“In the past the average business man has 
wanted to be let alone. He has felt that 
his job is to manage his business success- 
fully and return a profit. But in the future 
he will not be let alone, and, unless he takes 
more seriously his personal part in the re- 
sale of American industry to the American 
people, there will not be any profits for any- 
body in private enterprise. Many business 
men today do not realize how times have 
changed—that today nothing is sacred, not 
even property rights. 


“If private enterprise and democratic gov- 
ernment are to be preserved in America *** 
management must demonstrate its assump- 
tion of social responsibility. It must pro- 
vide and dispense goods and services in a 
way so as to win public approval, and it 
must provide them in a way so as to pro- 
mote social and economic progress. 


“The managers of business must partici- 
pate in the formation of public opinion and 
public policy. There must be close colla- 
boration between Government and business, 
each working along its own course, to the 
common end that men have work to do in 
private enterprise and a right to dictate 
their own destiny. 


John Rogers, Tulsa, Okla., attorney, in ad- 
dress before Arkansas Bankers Seminar, 
Aug. 1939. 
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Tho Man in the Rocking. Chair 


AVE you ever been to Hillsdale, one 
of those quiet elm-lined villages in 
Southern Michigan? It has its counter- 
part in every county seat where on Sat- 
urday nights the square is bristling with 
activity and the farmers (today the 
more prosaic call them agriculturalists) 
come in to see about supplies and re- 
pairs. The rocking chairs and wide ver- 
andas are not only a sedative, far better 
than aspirin, but are conducive to build- 
ing up characteristics of thoughtfulness 
and all-around good nature which left so 
lasting an imprint on a little boy of Eng- 
lish-Dutch anchestry, named Ernest, who 
was born there 45 years ago. 
In those days a college education was 
a hard-sought prize. A year after grad- 


uating from high school, Ernest turned 
around and taught the others, then man- 
aged a flour mill for 3 years before go- 
ing to Hillsdale College. 


His academic 

career cut short by the war, he went 

overseas as a member of the 148th Am- 

bulance Company, seeing action in such 

sectors as Meuse-Argonne, St. Mihiel and 

Ypres. If you ask him about it today, 

he will tell you: “I hope the old man is 

too modest to display his medals.” 
Returning home, he sold automobiles 

in New Jersey, then, as district chairman 

in the Ordnance Office, liquidated mater- 

ials from the war contracts. Meanwhile, 

the boyhood ambition to be a doctor be- 

came lost in the shuffle; the 

nearest approach having 

been that of a “pill roller” 

in the army. So in 1922, 

he started in corporate 

trust work with the Secur- 

ity Trust of Detroit, trans- 

ferring to the Guardian 

Trust 3 years later to be- 

come its first Clerk. Follow- 

ing its merger with the 

Union Trust, he had climb- 

ed the ladder to the vice- 

presidency; not only had he 

acquired a breadth of ex- 


perience but a corresponding 6’ 1” build. 

Today he is a personification in the 
trust world of that delightful character, 
Scattergood Bains, one who enjoys the 
good things of life—reading, sports and 
music. An ardent fan of baseball, foot- 
ball, hockey and the movies, his main 
hobby is his job; those who know him 
would add another—friendship. Hold- 
ing no political offices, he takes special 
interest in lending his highly effective 
influence to the election of the best public 
officials, preferably economy-minded 
ones. 

Since he throws every ounce of his 
225 lbs. into the responsibility of run- 
ning one of America’s finest trust com- 
panies, vacation time will find him on 
some delightfully cool and sandy beach, 
where the golf may be hunted and the 
rocking chairs are comfortable. You 
may even find him reading his favorite 
book “The Other Wise Man” by Henry 
Van Dyke or swapping stories (subtle 
ones and limericks preferred), many of 
which he admits can only be told on 
lodge night. “Some days,” he says, 
“when my usefulness on the firing line 
has passed, (This will be a long time 
away—KEditor’s Note) I have an ambi- 
tion to become a gentleman farmer, if 
under the present Acts one can be both.” 
He says “If I ever run for public office, 
I am sure my campaign will be one of 

those front porch affairs.” 

A bit of a hero worship- 
per, like all real Americans, 
he pays tribute to Gil Ste- 
phenson as making the 
greatest contemporary con- 
tribution to trust work, and 
speaks highly of the fine 
men who have preceded 
him as president of the 
Union Guardian Trust 
Company of Detroit. We 
give you our good neigh- 
bor and friend—Ernest C. 
Harris. 





Common Stocks as Viewed by Courts 
Dangers to Trustees in Judicial Lag and Volatility 
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Member of the Philadelphia (Penna.) Bar 


In the August issue of Trusts and Estates, Mr. Winkelman discussed 
the standard of care required of fiduciaries in investing trust funds, and re- 
sponsibility imposed upon trustees as the result of some judicial decisions 


based on hindsight. 


The accompanying article points out the dangers of 


a common stock investment program which should be carefully considered 
by all those charged with the management of fiduciary funds.—Editor’s 


Note. 


VERY considerable body of trust 

funds is not restricted to legal in- 
vestments by the express provisions of 
the Will or other instrument creating the 
trust. Even where large trusts are not 
so restricted, many have favored their 
investment, in part at least, in preferred 
and common stocks. Recently this has 
gained momentum because of record low 
interest rates, making investment in 
high premium bonds of low yield a slow 
form of estate extinction. A less rigid 
and more businesslike handling of estate 
funds has become a paramount neces- 
sity. 

An exhaustive and brilliant opinion by 
Judge Bok, in Carwithen’s Estate, 28 D & 
C 66 (Pa.-1937), reviews the evolution 
of the law governing the investment of 
trust funds, and emphasizes the changes 
that have marked the judicial viewpoint 
toward this problem. 

The early rulings that the stocks, or 
even the bonds of bank- 
ing, manufacturing or 
trading corporations 
were unsuitable for trust 
funds, must be viewed 
with reference to the 
current earnings insta- 
bility of many such 
corporations. Indeed the 
former narrowness of 
English law restricting 
trust investments to the 
public debt and real 
estate had its probable 


inception in the incredible frauds of the 
18th and early 19th centuries. In Great 
Britain the law underwent a distinct 
change with the rise of the modern corp- 
oration, and legislation severely govern- 
ing corporate promotion and management. 

In America, the Panic of 1873 repre- 
sented a low point of confidence in Amer- 
ican securities, not unrelated to a general 
mistrust of ethical standards in business 
and politics. The appalling treachery of 
the Credit Mobilier reached at that time 
into the halls of Congress and threatened 
to engulf the White House. 


A more optimistic view of corporate 
integrity and stability was brought 
about by the great industrial expansion 
that began in the late 1870s. It suffered 
a set-back in the depression of the mid- 
90s, with its accompaniment of rail and 
industrial bankruptcies. But thereafter 
the really modern era of corporate enter- 
prise began, with new strides in science 

and invention. The 
high-water mark was 
reached in the _ great 
profits of the war years, 
and further record 
peacetime earnings in 
the 1920s. 


About-Facing 


N THE latter period 
a new interpretation 
of the functions of the 
stock exchanges and the 
validity of corporate 
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finance made its appearance. It was re- 
flected in the decisions of the Courts and 
in statutes governing the powers and 
duties of fiduciaries. ‘The cases became 
less critical of stocks. They did not def- 
initely approve them, but they natural- 
ized the concept of.a fiduciary’s discre- 
tionary powers.”* 


‘During this period the literature of 
investment underwent a distinct change. 
The great rise in stock values made it 
easy to formulate the thesis that a New 
Era of corporate prosperity was at hand. 
Statistical tables were compiled to show 
that investments in common stocks of- 
fered greater returns of income and prin- 
cipal than investments in prime bonds.** 
The investment trust was the bankers’ 
assertion of the same thesis. Pyramids 
of affiliated and underlying companies 
sprang up. 


*From Carwithen’s Estate, supra. 

**Common Stocks as Long Term Investments—by 
Edgar Lawrence Smith. (The Macmillan Co. 
1924-1929.) 
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In the aftermath of crash and depres- 
sion, and the revelation of Senate in- 
vestigations, the new distrust of securi- 
ties became highly articulate. John T. 
Flynn, in “Investment Trusts Gone 
Wrong,’ demonstrated how wise a finan- 
cial analyst can appear by the simple ex- 
pedient of recrimination, (even though 
his own voice was raised in the chorus 
of optimism that preceded the crash) : 


“Looking back now at the great dis- 
aster, the veriest tyro can see that stocks 
were too high, that the market came 
crashing down for the simple reason that 
it had gone rocketing up. An amateur 
can see it now. An expert should have 
been able to see it before the crash.” 


But when early in 1930, the author 
makes his own recommendations for 
sound investment: 


“These stocks were selected at the 
time of the organization of the trust and 
made public. The list includes only the 
leading, the best known, solidly estab- 
lished corporations with good histories 
as to earnings and growth. Such a list 
of stocks represents a cross section of 
American industry in its soundest and 
most prosperous state. Here and there 
one or two or a few of these corpor- 
ations may decline and fall, but the fail- 
ure of this list could mean nothing less 
than the failure of the country as a 
whole. A certificate of trust. represent- 
ing a fractional interest in all these 
stocks may be truly said to be as safe 
as a bond of the government itself.” 


The Voice of Depression 


HESE quotations from the work of 

one of our leading financial critics 
hecomes doubly significant when it is re- 
called that “Investment Trusts Gone 
Wrong” was published in mid-1930. The 
stocks which were recommended to be 
“as safe as a bond of the government 
itself” included New York Central at 
105%, UGI at 32%, and United States 
Steel at 14214. The “great disaster’ to 
which he refers was a minor phase of 
the liquidation that continued until mid- 
1932. 


In “The Economy of Abundance,” 
Stuart Chase, who became the voice of 4 
depressed America, and whose writings 





reflected the mood and the logic of 1930- 
33, wrote:- 


“T have a house and a few securities. 
The house I live in; the securities have 
paid nothing for four years. I will not 
give up my home without a battle. The 
community can have the securities any 
time the postman wants to pick them up. 
I have lost all hope of their helping to 
provide for my old age. To hell with 
them.” 


This confused and shortsighted dis- 
illusion dictated legislative policy and 
found its way into the decisions of our 
state courts and even into the Supreme 
Court of the United States (New State 
Ice Company v. Liebmann, 52 Sup. Ct. 
371, 385-1932; 285 U. S. 262, 306-1932). 
In “The Modern Corporation and Private 
Property,” A. A. Berle and Gardiner 
Means elaborated the doctrine that the 
large corporation was the villain of the 
industrial tragedy that had been stalk- 
ing the boards since 1929. Their thesis, 
set forth with a high degree of erudition 
and statistica! detail, received acceptance 
in judicial and legal circles. It was quite 
overlooked that similar scholarly gifts 
had been employed only a few years be- 
fore to demonstrate precisely an opposite 
trend in the power and usefulness of the 
modern corporation.** 


The Majerity View 


N THE field of trust investments, the 
I majority view is set forth in the 
American Law Institute, Restatement of 

Trusts, sec. 190 d:- 


“If the trustee receives as part of 
the trust property speculative securities 
or securities which are otherwise not 
proper trust investments, he ordinarily 
has the power as well as the duty to sell 
them.” (See In re Vanderbilt’s Estate, 
132 Mise. 150 (N. Y.) and Donovan’s 
Estate, 28 D & C (Pa.) 


In the Carwithen case the court cited 
Berle and Means, (supra) and continued: 


“Shares of common stock are not as a 
class safe, sound and substantial secur- 
ities. The stockholder has only a set of 


**c.f. writings of Waddill Catchings, 
Seligman, etc. (1927-1929.) 


E. A. 


Established 1879 


y SILO’S 


NEW YORK’S 
OLDEST 
AUCTION HOUSE 


Appraisals for Tax Purposes 
Auction Sales 
to 
Settle Estates 


OUR CLIENTS INCLUDE 
MOST PROMINENT BANKS 


Vanderbilt Avenue 
and 45th Street 


Telephone VAnderbilt 3-2146 


expectations that the men who compose 

the management and control will deal 

fairly with his interest. Once owner of 

a property right, he has evolved into a 

supplier of capital in exchange for a 

bare expectation or hope.” 

“A stockholder is not ... a security 
holder. He is a joint owner of property 
.. a presently uncertain status... and 

a hazardous outlook . .. The present 

trend of judicial decisions is toward mak- 

ing the lot of the shareholder one of in- 
creasing uncertainty...” 

Requests to include common stocks in 
trust portfolios have come from bene- 
ficiaries (and particularly remainder-in- 
terests), as well as from trustees. They 
reiterate that there is no magic in the 
word “bond”; that all the obligations of 
a great company rise no higher than the 
company itself. They further note that 
in good years the real benefits go to 
equities, whereas in time of depression, 
interest has often been withheld as well 
as dividends, and that any continued 
suspension of dividends usually fore- 
shadows reorganization or bankruptcy. 
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In a rising market the contrast between 
the enhancement of stock values and the 
mere stability of bond prices results in a 
persistent and often irresistible pressure 
from trust beneficiaries. 


Assuring Losses 


HE strongest case for non-legals can 

probably be made out for the prefer- 
red stocks of outstanding companies, 
which have little bonded indebtedness. 
Such securities are one step removed 
from debentures, which are generally 
outside the field of legal investments.* 
Subject to rigorous earnings and divi- 
dend provisions preferred stocks have 
won statutory and judicial approval in 
several jurisdictions. 


The provision of a five year dividend 
record is apt to defeat the very purpose 
of such investment. A trustee leaves the 


low yield legal bond in order to obtain 
the higher yield of the preferred stock, 
as well as a possible capital increment. 
A superficial study of the fluctuations of 
such stocks will make clear that the 
major capital gain in such issues can be 
obtained only where purchases are not 


made at the height of corporate pros- 
perity. In fact, the statutory require- 
ment is apt to assure a capital loss. Nor 
can the language used in the Carwithen 
case be followed literally: though em- 
phasis is properly placed upon modern 
investment fundamentals, which have 
been uniformly ignored by many courts. 


“Many stocks have fared as well as 
many mortgages and bonds, and better. 
Certainly they offer a readier market, 
which is an element seriously to be con- 
sidered. Many stocks have no mortgage 
or bond indebtedness ahead of them. That 
these stocks will fluctuate in value is not 
a strong argument against a trustee in- 
vesting in corporate stocks, for every in- 
vestment, including government bonds, 
fluctuates in value. We must think in 


*The bond of a railroad company, unless secured 
by the mortgage of the company or otherwise, has 
little more than a speculative value. Its market 
value must depend upon the opinion that is enter- 
tained as to its future earnings and the character 
of the management. Such elements are too un- 
stable and speculative to form a safe subject for 
investment of trust funds. Allen v. Gaillard, 1 
S. C. 279, 282. 
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terms of business cycles, of the return 
as well as of the ebbing of values and of 
the cause of this. Fiduciaries must also 
scan the horizon of our financial and in- 
dustrial life and do the best they can. At 
times it may be safest to invest only in 
stocks, at others ‘only in bonds and mort- 
gages, at others only in government obli- 
gations, and at others to hold the fund 
in cash.” 


A considerable body of experience has 
been accumulated about the employment 
of large funds in common and preferred 
stocks over extended periods. This is 
contained in the history of investment 
trusts, investment companies, holding 
companies, insurance companies, and 
banks and banking corporations. In all 
of these the problems are essentially dif- 
ferent from those that confront the in- 
dividual trustee. In some of these the 
investment in non-legal securities is jus- 
tified as a hedge, and on the ground of 
diversification. In others, the invest- 
ment managers are constantly alert to 
current changes, and can act with great- 
er sureness and dispatch. 

Nor is the general conclusion that can 
be drawn as to the relative results of 
stocks investments as against bond in- 
vestments at all clear. ; 

One of the best analyses of compara- 
tive returns on stocks and bonds—“‘Com- 
mon Stocks As Long Term Investments” 
(supra), which indicates the higher re- 
turn of stock investments over long per- 
iods, made its appearance in 1924, and 
was more widely distributed in 1929. 
Since that time the entire picture has 
changed. Present trust company policy 
is thus indicated :- 


“We have followed a policy of includ- 
ing, during certain periods, and where 
the trust instrument so permits, a limit- 
ed amount of such investments and have 
used them in many instances to replace 
doubftul or weak rail and other bonds 
and preferred stocks, the future possi- 
bilities of which were either decidedly 
clouded or which were in weak financial 
condition. However, it must be admitted 
that the performance of high grade bonds 
as desirable trust investments is better 
than that of common stocks . . . The 
successful inclusion of common stocks in 
a security portfolio, therefore, depends 





entirely upon a reasonably accurate ap- 
praisal of the proper time to buy them 
and even more important, a right guess 
as to the proper time to sell them. It is 
needless to point out that in the majority 
of cases investors do not succeed in both 
these respects even though as frequently 
happens, they may come through fairly 
well in the first venture.”* 


“Dollar” Protection 


SPECIAL point emphasizes that an 
A insurance company or savings bank 
is primarily concerned with meeting a 
“dollar” liability. This must be kept in 
mind by those who create, or are ben- 
eficiaries of, trusts, and whose aim is 
to obtain maximum purchasing power. 
A large bank must retain liquidity and 
be ready to meet demands of depositors; 
an insurance company must meet a sim- 
ilar hazard in the form of policy loans. 
In both cases liquidation of large blocks 
of stock will depress market prices, and 
do further damage to a market already 
in decline. They can properly interpret 
the mandate of each group to be the pro- 
tection and meeting of “dollar” liability. 
They can reasonably deduce that if their 
depositors wished to deal in equities, 


they would do so directly or indirectly by 
buying a few shares of stock, or by pur- 
chase of investment trust shares. 


Courts and Markets Vary 


HE insistence of the courts that 

trust estates liquidate common 
stocks, and the reluctance of trust com- 
panies to buy “equities” were never more 
acute than during the period from 1931- 
1933. The rise of security values that 
began in March, 1935, and continued for 
nearly two years had surprising reper- 
cussions. 

In February, 1936, Ex-President 
Hoover petitioned the Superior Court 
of California on behalf of the trustees 
of Leland Stanford University for per- 
mission to invest part of its trust funds 
in common stocks as a hedge against 
possible inflation. Judge James said:- 


“I am of the opinion, that the trustees 
may legally and properly make invest- 


*Johnston, ‘Investment Division of a Modern 
Trust Company,” March 1939 Trusts and Estates. 
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ments in the debentures and stocks of 
well managed corporations of good repu- 
tation, long established, and also in such 
other securities, which they, as prudent 
business men, may see fit to invest in.” 


This opinion followed the ruling of 
Judge Putnam in a famous case involv- 
ing Harvard College a hundred years 
ago. Within less than a year attorneys 
representing leading trust companies in 
several states petitioned courts for per- 
mission to make such investments in 
their individual trusts. In Philadelphia 
the court divided three to two in favor 
of such action. The legal arguments pro 
and con are well set forth in these opin- 
ions. It is interesting to note that two 
of the younger Orphans Court Judges 
favored common stocks as investments. 
The effect of Judge Bok’s brilliantly 
written opinion was nullified by the Su- 
preme Court upon technical grounds, but 
his review of financial history and the 
legal decisions, as well as the splendid 
statement of the case for the other side 
by the two dissenting judges, form a 
classic judicial study of the question. 


There can be little doubt that the views 
of the judges were influenced by their 
own investment experience. Judge Bok 
himself pointed out that courts are most 
favorable to stock investments after a 
long rise, when the community has come 
to look upon common stocks with high 
favor. 


Foundation vs. Springboard 


HE duty of a trustee is not to secure 
greatest return and enhancement in 
the same sense as a business man aims 
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to obtain maximum profits upon his cap- 
ital. Trust funds are often the sole sup- 
port of widows, minors, the aged and the 
incapacitated. They are a means of sub- 
sistence, not a springboard to wealth. 
For such dependents the amount of 
return is frequently not as important as 
the certainty of a definite return. For 
them very little money is necessary for 
comfortable living, provided that little 
is assured. One of two courses can often 


be followed to .avoid the pressure of — 


sharply reduced incomes: granting of 
some power to trustee to use principal, 
or petition to the court. To jeopardize 
principal or income for possible enhance- 
ment is to hazard the necessities of life 
against its luxuries. 

The emphasis which some jurisdictions 
—notably England and Massachusetts— 
place upon the exercise of sound judg- 
ment and discretion by the trustee is 
open to question. It quite overlooks the 
crux of the problem. The aim of the 
Fiduciary Statutes is not to enforce a 
maximum degree of care on the part of 
the trustee; nor to provide room for in- 
vestment talent. The real objective is to 
supersede the wisdon. of the individual 
trustee by a collective judgment; to 
relieve the trustee of the task of finding 
sound investments, and narrow his func- 
tion to making a selection from a list 
that meets every requirement. 

It is true that an occasional trustee 
might do better by going into other 
securities; it is also true that many 
would do worse. But the fact that we 
have a “list” is in itself of incalculable 
importance. It is a partial solution to 
the vexing problem of a proper exercise 
of good judgment. It may well be an- 
swered that if we permit investments 
in common stocks we can also have a 
“list”;* that leading trust companies 
will study the records and select those 
corporations whose earnings and pros- 
pects warrant investment. 

But every such list is in itself a two- 
edged instrument. It tends to imply a 
“status” in finance, whereas we are con- 


*Under New Jersey statute, the Newark Chan- 
cery Court recently published such a list of com- 
mon stocks legal for trust funds. 
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tinuously in a “flux.” Even a “bond” list 
may lull us into security. With stocks 
the danger is magnified many times. 
When changes require that a bond be 
eliminated from such a list, the effect 
is always injurious, and constitutes a 
major financial “operation.” With stocks 
the effect of throwing huge blocks on 
the market might’ well be catastrophic. 


A Fundamental Lag 


HE fact that stocks are usually urged 
as an investment after a prolonged 
rise in the market points to a funda- 
mental incapacity on the part of trustees 
to make such investments. Success in 
buying and selling is not a rule-of-thumb 
matter. It concerns itself not only with 
the unknown, but with the unknowable. 
With a bond the problem is always— 
is the company sound? With a stock 
the added query is—is the present price 
high or low?; an utterly different and 
more difficult question. 

It is a problem further that cannot be 
solved successfully by action related only 
to the obvious fact, or by what is seen 
and heard. While investment experts 
caution against sales made in depressive 
periods, court decisions continuously em- 
phasize the duty of a trustee to sell when 
dividends are cut or other corporate ac- 
tion indicates rough business weather.* 

The trustee harbors another disability 
in this regard. Handling other people’s 
money, he knows that if things turn out 
well, his action will be taken as a mat- 
ter of course. However, if losses result, 
he will no doubt be blamed for negli- 
gence and poor judgment. 

Under these circumstances, what trus- 
tee of any experience will invest trust 
funds in common stocks as they go 
down? What business man of ordinary 
prudence would assume such grave re- 
sponsibility? In fact, if trustees are 
given the task of investment in common 


*Re Nickolls, 29 Ont. L. 206, 4 Ont. W. N. 950, 
1511, 24 Ont. W. N. 216; In re Jarvis, 180 N. Y. S. 
224, 110 Mise. 5. “‘A trustee is liable for retaining 
bonds of a subway company when the legislature 
had adjourned without granting relief in the form 
of higher rates, and the municipal government 
was hostile to the company, and was active in an 
endeavor to force municipal ownership and opera- 
tion.” 





stocks, are they to be charged with ne- 
gligence if they fail to make such in- 
vestment—where in some form of. in- 
flation the value of money declines 
greatly? 

For these reasons we are led to con- 
clude that if investment of trust funds 
is to be made in common stocks, it should 
be limited to a minor fraction of the 
fund. This is justified on the broad 
basis of “diversification,” and has been 
defended as a hedge against inflation in 
some form. (Wood’s Estate, 130 Pa. 
Sup. Ct. 397; 1938). 


The Goal of Security 


HE cases which crowd the legal 

dockets indicate the alacrity with 
which trust beneficiaries resort to litiga- 
tion, where there is even a remote pros- 
pect of success. This is not to dismiss 
the many instances where there have 
been negligence and bad faith. But a 
scrutiny of the judicial reports must en- 
gender caution, and a complete unwill- 
ingness to enlarge the scope of possible 
trustee liability. 

Partial investment in common stocks 
means a judicial recognition of diversi- 
fication and a scrutiny of the status of 
the entire portfolio against a mere eval- 
uation of single items. The Carwithen 
case is a landmark in its comprehensive 
study of investment problems. Judge 
Bok came to a similar conclusion: 


“We feel that security can be found 
to exist within the structure and oper- 
ation of modern industrial society: in 
corporations and their balance sheets, 
their business, their management, their 
record and in the evolving complexion of 
the national economy. Furthermore, the 
principle of diversification adds another 
element of security to an investment port- 
folio.” 


This opinion received added confirm- 
ation in a higher court decision shortly 


thereafter.* This court stated:- 


“The purpose of this trust as of others 
of like nature is to secure a fair return 
for the beneficiaries. But the trustees’ 
task is investment and not speculation. 
Consequently, a primary thought of the 


“Wood's Estate, 180 Pa. Sup. 397, (1938). 
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trustee should be preservation of the es- 
tate from loss. On the other hand the 
trustee has a duty to obtain as large a 
return as is consistent with the safety 
of the principal. The advice given by 
this testator that the investments should 
be distributed in different securities was 
sound. 

“There is much less objection to invest- 
ment in stocks than there was a century 
ago. This is shown by the fact that the 
shrewd conservative and experienced 
financier frequently authorizes trustees 
appointed by him to invest in stocks, real- 
izing that circumstances arise where they 
may be safer than bonds, although this 
is not the general rule. In periods of 
threatened inflation arising from a depre- 
ciated currency, common stocks may be a 
safer investment than bonds.” 


Today a trustee could hardly be 
charged with imprudence if, in view of 
the long decline in equities, and a mount- 
ing public debt, he retains partial in- 
vestments in common stocks. In the 
rapid currents of finance, action must 
be taken before the situation is palpable 
to all. Prudence consists of something 
more than a speedy reaction to imminent 
events. 


In any event the goal of security is 
something permanent and enduring in 
spite of changing social and political, as 
well as economic conditions. 


Printed certificates, whatever their 
content, cannot be divorced from the 
realities of the world about them. Gov- 
ernment bonds depend upon the safety 
of the state, and its immunity from at- 
tack both from within and without. 
Apart from political upheavals, which 
have not spared many of our state and 
city obligations, the business world, 
through competition, new invention, and 
changes in our habits and fashions, must 
ever meet the challenge of new condi- 
tions. In addition, all promises to pay 
depend upon a continued efficiency in 
government and business, and upon hon- 
esty and integrity. 


Since 1913 local, state and federal tax 
collections have skyrocketed 545 per cent— 
from $2,194,000,000 to $14,168,000,000 — 
according to the National Consumers Tax 
Commission. 








Oregon First!—Is Your State Next? 





T THE end of the historic Oregon 

Trail is found the legislative gen- 

esis of the initiative and referendum, the 

gasoline sales tax, the uniform principal 

and income act, and protective labor re- 
strictions. 

The 1939 legislature sought to accom- 
plish another “first” in legislation 
through four bills having as their sev- 
eral objectives the depriving of banks 
and trust companies of the privilege of 
serving as executor, administrator and 
guardian, and forbidding the solicitation 
of such business. A single bill intro- 
duced in the Senate encompassed the 
purposes of the four House bills. 

The date of introduction of the bills 
was convenient to the banks. It allowed 
them three days in which to prepare a 
strong message to customers, which went 
out with all end-of-the-month statements, 
reaching more than 300,000 people. The 
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enclosure, well written as a whole, said 
in part: 


“No public demand has been found that 
calls for any such legislation ... the 
moving force behind the measure seems 
to be a group of lawyers who desire to 
curtail the activities and powers of banks 
and trust companies and who complain 
erroneously that they are being injured 
by allowing banks and trust companies 
to probate estates. 

“It is evident that such is not the case 
because the lawyer who drew the will is 
retained to act as attorney for the es- 
tate, and where there is no will every 
effort is made to employ the attorney for 
the deceased, if he had one, or to retain 
the attorney selected by and agreeable 
to the heirs. In no case is there any dis- 
crimination against local attorneys. 

“These bills will restrict the right and 
privilege of the public to select whom- 
soever is desired as the administrator of 
an estate. A man will no longer have a 
free choice in designating his own execu- 
tor. No matter how much a person may 
desire to name a bank or trust company 
he will be unable to do so, but will have 
to name some individual who may or may 
not outlive him.” 


There was the usual appeal to wire or 
write members of the legislature. In 
addition, some banks addressed stronger 
letters to present trust customers and 
those known to have named banks in 
their wills. 

Many of the statement enclosures were 
returned with comment, one anonymous 
person writing, “It is your own fault for 
electing so many lawyers to the legisla- 
tures.” As if only bankers voted! 


In the Press 


EWSPAPER editors throughout the 

state, and leaders of farmers, labor 
and veterans, who are ever watchful for 
invasion of individual rights by govern- 
ment, moved against the proposals. 
These bills, in their specific provisions, 
probably were dead within a few days, 
but were not interred. 
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A dozen -new issues arose in their 
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wake. Despite the fact that the number fF y\S 


of sponsors signing the bills assured re 


their being brought out on the floor of 
either house, there was a biased and 
futile joint hearing before the house ju- 
diciary and banking committees. Of the 
original four bills, house bill 146 sur- 
vived and was made a special order of 
business on February 21. This bill pro- 
vided that no bank or trust company 
should solicit, directly or indirectly, bus- 
iness of a fiduciary nature. But many 
things happened between the committee 
hearing and February 21. 


There was evident a general attack on 
branch banking. For one thing, 78 banks 
in 1939 do not need as many “general 
counsels” as did 226 banks in 1930. Low- 
cost automobile financing by some of the 
banks affected the profits of independent 
finance eompanies; mortgage lenders, 
realtors, and some general insurance 
men were feeling the pinch of broadened 
services by larger banks, and resented 
it. It is said a bill had been drawn, but 
not yet introduced, which would have 
limited the number of branches allowed 
any one bank in the state. 


Shortly after the trust bills were in- 
troduced an inquiring newspaper re- 
porter quoted the president of the state 
Bar Association as saying that they had 
not been sponsored by that body. As 
soon as the lawyers read that statement 
they demanded a referendum ballot of 
the membership. 


A Result to Remember 


RUST men, especially those working 

under treaties subscribed to by well- 
meaning committees of bar and bankers 
associations, will do well to remember 
the result of the Oregon referendum. 
On the propasition to forbid banks to 
exercise fiduciary powers the lawyers 
voted 664 to 416 in favor of the bills; 
and the vote was 853 to 233 in favor of 
forbidding solicitation of such business. 


Satisfied that they were allowed to 
remain in business, the bankers persuad- 
ed the newspaper publishers that prohi- 
bition of indirect solicitation of trust 
business was a direct attack on advertis- 
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ing. The newspapers were quite willing 
to fight for their business. One wrote 
editorially, “The advocates of advertis- 
ing must resist random pot-shots at it, 
especially as in this instance, where an- 
other bird is the real target.” 

Another editorial stated, “When the 
committee decided to drop the more ex- 
treme measure which would have barred 
banks and trust companies from hand- 
ling estates, it was an admission that 
the estate-handling departments of banks 
and trust companies are legitimate. And 
if they are legitimate, why this overly 
strict limitation upon solicitation? ... 
The sponsors of the measure, having 
failed in their plan to kill the estate 
department outright, are trying to do it 
by indirection.” 

On the morning of February 22nd Ore- 
gon trust men and the public read these 
newspaper headlines “HOUSE BANS 
BANKS’ SOLICITING” and “BANK RESTRIC- 
TION BILL PASSES HOUSE.” 


Lawyers Don’t Want the Business 


EPRESENTATIVE Hall, a lawyer, 

spoke first for the bill and declared 
at the outset that its opponents had no 
objection to, and that the proposed law 
would not prevent trust institutions from 
advertising the fact that they are author- 
ized to render a fiduciary service. But 
it would forbid advertising which stated 
directly or inferred that corporate fidu- 
ciaries are more competent than indivi- 
duals. He read from many trust adver- 
tisements and condemned such phrases 
as “an experienced executor—organized 
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to continue impartially—financially re- 
sponsible—advantages of over 50 years 
experience—an experienced executor may 
save its fees—how to transfer property 
by a testamentary trust—consult our 
trust officer without obligation.” 

“If they can do that kind of advertis- 
ing they can set up a medical clinic in 
the bank lobby,” said Mr. Hall.. For an 
hour he assaulted the trust business in 
general, personal solicitation and adver- 
tising in particular, but always insisted 
that advertising would just be regulated, 
not banned entirely. 

It remained for Mr. Boivin, who is 
also a lawyer, to reach unprecedented 
heights in misrepresentation of the trust 
business. He read from a trust agree- 
ment an ordinary full discretion invest- 
ment clause and then declared it em- 
powered the bank to buy wildcat stocks, 
South American bonds, or anything else 
for a trust, and that it could lend its 
own funds to the trust without restric- 
tion. He also read an exculpatory clause 
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which he, as a lawyer, interpreted as 
meaning that after a trust portfolio had 
been loaded with non-legal trash the trus- 
tee would be free from any liability 
whatsoever for subsequent losses, and 
that in such manner the estates of help- 
less widows and orphans might be wiped 
out. 

Mr. Boivin did make on illuminating 
statement which Oregon trust men un- 
doubtedly will remember and act upon at 
an appropriate time. He said, “Mr. Hall 
and I are willing to sponsor a bill to 
prohibit lawyers acting as executors or 
administrators. We lawyers do not want 
this business.” 


Free Advertising 


EPRESENTATIVE Chapman, him- 

self a publisher, presented a well- 
reasoned defense of advertising in op- 
posing the bill. Among other things, he 
said, “While lawyers have a self-imposed 
canon of ethics which forbids the use of 
paid advertising space I note they are 
willing to take all the free publicity they 
can get in reports of cases they handle 
in the courts and elsewhere.” But Mr. 
Hall rather effectively excluded the ad- 
vertising issue, and Mr. Chapman ap- 
parently was not in possession of suffi- 
cient information to argue personally in 
the defense of the trust business itself. 


There were other speeches for the bills, 
with irrelevant protests against the con- 
centration of wealth in two large branch 
banking systems; a reminder that the 
principal owner of one trust company did 
not name his own institution as his 
executor and trustee; that since lawyers 
cannot (by their own canons) advertise, 
trust institutions should not be permit- 
ted to do so; and that legislative regula- 
tion of advertising by dentists in 1933 
provided a precedent for restricting any 
other profession—the trust business be- 
ing called a profession instead of a 
business. 


After passage of the bill “The Oregon 
Daily Journal” (Portland) said editor- 
ially, “The lawyers had their day in the 
house Tuesday when 17 of 21 lawyer 
members voted for house bill 146. ... . It 
is a perfect example of legislation by 
bile rather than by reason. There was 





and is no crying demand by the people 
for such a law.” 


“The Oregonian” (Portland) carried 
another news story on February 22nd 
which highlights the possible results of 
legislation like HB 146. The headline 
read, “$800,000 ESTATE INVOLVED IN 
Suit.” Herman Winters died intestate 
in November 1936. Under HB 146 it 
would have been dangerous for his bank 
to have advised him to make a will. Five 
brothers and a sister demanded an ac- 
counting by another brother and sjster 
who were administrators. Certainly his 
bank could not have suggested its impar- 
tiality in representing the interests of 
all the brothers and sisters if it acted 
as executor. The plaintiffs alleged im- 
proper coversion of $21,000 in bonds and 


large amounts of rents. Mr. Hall specif- . 


ically disapproved of a bank proclaiming 
its superior financial responsibility to 
estates. 


Battle Plans 


UT HB 146 did not become a law in 

Oregon! The trust men resumed 
their own fight after their experience in 
the lower house. The bill was referred 
to the senate committee on banking, be- 
fore which group there appeared the 
president of the Trust Companies Asso- 
ciation of Oregon and three other com- 
petent witnesses. Representatives Hall 
and Boivin spoke for their bill. The 
committee sent it to the floor with a 
6 to 1 “do not pass” recommendation. 
It was recommitted, presumably for pur- 
poses of amendment and died in the 
senate committee with adjournment of 
the legislature. 


So a highly significant battle was lost 
and won in the pioneering legislature of 
Oregon—won for at least two years. But 
Oregon continues to have branch bank- 
ing, and its trust men have the referen- 
dum vote of the bar association to think 
about between now and the 1941 legisla- 
tive year. The development of interim 
battle plans will be interesting to watch 
from the sidelines. 


The important consideration and the 
only sound basis for either lawyer or 
corporate fiduciary is “What best serves 
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the public interest.” Neither has a 
legal monopoly on exercising these func- 
tions, because the confidence which in- 
spires the relationship is a personal mat- 
ter. The question of who shall act as 
fiduciaries can be resolved only on the 
grounds of superior qualifications and 
performance. Furthermore, it is not a 
privilege but a social duty so to advise 
the public by publicity or solicitation 
that they may know the truth, so far as 
the facts indicate it, and be in a position 
to exercise the most informed judgment 
in the protection of their own money. 
To do less would be clear deceit and 
would serve only the interests of those 
masqueraders within the fine profession 
of law and business of trusteeship, who 
cling to the honorable names of those 
whose substance they can never emulate, 
but in whose shadow they seek to obscure 
their own incompetence and lack of in- 
tegrity or ethics. 


+ —-+- -+ 





The Small Trust in a Test Tube 


Experiment with a Solution for the Small Trust 


NORMAN F. DACEY 
Vice President, Trust Funds, Inc., Boston, Mass. 


The small trust fund, heretofore welcomed in most trust departments 
has transformed itself into a profit consuming tape worm, and is perhaps 
the most attention engaging problem on the trust company horizon. In 
our June 1939 issue, Mr. A. I. Johnson, Asst. Trust Officer of the First 
Trust and Deposit Co. of Syracuse, suggested that the functions and bene- 
ficiaries of a small trust can generally best be solved by a suitable type 
of life insurance contract—in other words, the settlement options offer a 


desirable substitute. 


Mr. Dacey was inspired, by Mr. Johnson’s article, to 


submit the following views on the subject.—Editor’s Note. 


HE problem of how to bring the 
traditional safeguards of bank trus- 
teeship down to within reach of the in- 
dividual with a modest amount of money 
has engaged the attention of conscien- 
tious trust men for some years. Many 
banks have felt that as a matter of pub- 
lic service to their community they were 
obliged to accept small trust accounts 
even though it was a foregone conclu- 
sion that they represented unprofitable 
business for the bank. The startling 
revelation, recently, that the overwhelm- 
ing majority of corporate trustees were 
operating at a loss has been a sharp re- 
minder that they were not charitable 
organizations but financial institutions 
owned by individuals with the usual 
stockholders’ impatience with red ink. 
It has been suggested that the prob- 
lem’s solution lies in finding a substitute 
for trust services rather than in extend- 
ing present facilities to embrace smaller 
accounts. In this connection, the use of 
life insurance contracts as a depository 
for small sums has been proposed. One 
trust officer, in advancing this idea, has 
said, “Thus, the representative of the 
trust institution not only helps his in- 
stitution to avoid operating loss which 
might result from the administration of 
a ‘small’ trust, but also performs a dis- 
tinct service both to the customer and 
to the recipients of the customer’s 
bounty.’’* 


*Johnson, “A Substitute for Small Trusts’— 
June 1939 Trusts and Estates, page 682. 
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’ unprofitable account. 


With the first thought there can be no 
argument—unquestionably he avoids an 
Whether he has 
rendered a service to the customer, how- 
ever, is a matter open to serious ques- 
tion. 


Function of Insurance and Trust 


HE insurance company which in- 

sures a house and its contents 
against loss does not install the owner 
in a new home after ten, twenty or thirty 
years. Similarly, one is assured of com- 
pensation for loss of a boat, for example, 
but one does not receive a new boat upon 
the expiration of the policy. So it is 
with life insurance—the individual is 
guaranteed that if he dies before he has 
had time to build an estate, it will be 
provided for him. That it was never 
intended as a means of building an estate 
is evidenced by the fact that life insur- 
ance companies have long urged owners 
of large amounts of insurance to create 
life insurance trusts rather than permit 
the proceeds to remain with the insur- 
ance company. They recognize that their 
job is insuring lives and not administer- 
ing estates or trusts. 


Through bank trusteeship, provision 
is made for the conservation of an estate 
already created. A trust account cannot 
provide the protection afforded by a life 
insurance policy. Conversely, no life in- 
surance policy ever written can be a sub- 
stitute for a trust account when circum- 
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stances are such that the letter seems 
desirable. 

Never a simple task, the supervision 
of the investment of trust funds in re- 
cent years has become increasingly diffi- 
cult. Where once it was deemed suffi- 
cient to conserve capital, equally impor- 
tant today is the preservation of pur- 
chasing power. The recurring threat of 
inflation with its resultant ruinous ef- 
fect upon purchasing power, is a matter 
of deep concern to every institution 
whose task is the supervision of the in- 
vestments of others. Fiduciary respon- 
sibility today goes beyond the mere con- 
servation of dollars and concerns itself 
principally with the preservation of the 
purchasing powers of those dollars. 
Today’s financial conditions permit no 
other interpretation of the duties of a 
trustee. 


“Beware of Substitutes” 


ERTAINLY a life insurance com- 
pany, bound by a standard of con- 
servatism which limits it to an invest- 
ment in debts, can never be regarded as 
a custodian of trust funds for it fails 
to protect the investor against loss of 
commodity purchasing power when prices 
rise sharply as happened during the 
World War and may happen again now. 
We must be cautious about suggesting 
“substitutes” for trusteeship. If we can- 
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not serve people by actually making ° 
available to them the advantages of bank 
trusteeship, we can at least avoid the 
suggestion of a substitute which, while 
relieving us of the possibility of an oper- 
ating loss on a small account, gives the 
customer protection which is more ap- 
parent than real. 

The problem of small accounts cannot 
be met by offering substitutes for trus- 
teeship. We need not go outside, for the 
solution lies within our own walls. 


The Massachusetts Experiment 


N THIS connection, it is interesting 

to note an unusual, and thus far ex- 
tremely successful, experiment now in 
progress in Massachusetts. A number 
of individuals have formed a voluntary 
association and have arranged with a 
large Boston national bank for the estab- 
lishment of an individual trust account 
for each member of the group. The 
bank is directed to commingle the funds 
of all such “Founders” and to invest 
them in accordance with the instructions 
given by an independent firm of invest- 
ment counselors. This latter firm, now 
serving as advisors to several Massa- 
chusetts banks, is retained by the group 
and has no connection with the trustee 
bank. Investments are made from an 
approved list of stocks and bonds suit- 
able for a trust fund. 
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No irrevocable trusts are accepted, the 
funds being available in whole or in part 
at any time. The Trustee continues to 
administer a trust account for a “Found- 
er’s” beneficiary after his death. Sums 
of as little as one thousand dollars are 
acceptable for deposit in trust accounts 
and provision is also made for the build- 
ing of a trust through the deposit per- 
iodically of modest sums from income. 


The principal accounting functions are 
performed for the bank by an indepen- 
dent firm of certified public accountants 
retained by the group. Massachusetts 
residents only are eligible and the parti- 
cipants now number more than one thou- 
sand. While the idea is presently spon- 
sored by certain members of the group, 
it is anticipated that it will eventually 
be completely mutualized. 


Banks in Massachusetts are watching 
the experiment with interest, hoping that 
it may be the solution of the problem 
of what to do with the small trust ac- 
count. 
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Credit Clearing Through Trust 
Company | 


The Metropolitan Trust Co., of Chi- 
cago, Illinois, is operating, for the ben- 
efit of a number of Chicago finance 
companies, a new type of credit clear- 
ing bureau. 

The plan provides that “participating 
finance companies,” loaning funds 
against accounts receivable, shall file 
a list of their active accounts giving 
the name of the borrower and the na- 
ture of the collateral. Information as 
to the amount and details of the loan 
are omitted. When a new account is 
opened, a card is promptly made out 
and filed, automatically revealing 
whether or not the borrower has ob- 
tained funds from other members of the 
bureau. 

Since the essential feature of the 
plan is to keep borrowers’ names in the 
strictest confidence, the Metropolitan 
Trust Company, which confines itself 
exclusively to trust service, was select- 
ed to operate the clearing house bureau. 


The appointment of such a non-loan- 
ing institution seems to be the answer 
to one of the arguments against the 
formation of a city or county credit 
clearing bureau. With secrecy of names 
of borrowers, and other information, 
assured through the appointment of a 
disinterested and _ non-participating 
operator of the bureau, it would seem 
that finance companies and banks may 
now protect themselves against “dupli- 
cate borrowers” with the knowledge 
that a competitor institution is not in 
possession of vital information concern- 
ing their activities. 

This new trust service should be of 
considerable interest to the trust de- 
partments in the “eleven out of twelve 
that are losing money” category, and 
marks a distinctly new phase of service 
which may well be applied to financial 
communities throughout the country. 


R. H. Miller, President of the Iowa State 
Bank, Algona, Iowa, was recently appoint- 
ed Chairman of the Trust Business Com- 
mittee of the Iowa Bankers Association. 





Principles Governing Mortgage Investments 


Precautionary Measures for Fiduciaries—Going Beyond 
Minimum Statutory Requirements 


LEON SCHAEFLER 
Member of the New York Bar 


HE recent trend of.decisions on 

mortgage investments makes it all 
too clear that a fiduciary can no longer 
be assured that it will be free from sur- 
charge if it merely fulfills the statutory 
requirements governing this type of in- 
vestment. A great many additional fac- 
tors must now be taken into considera- 
tion before a fiduciary can safely invest 
trust funds in mortgages. 

The following suggestions with refer- 
ence to mortgage investments are made 
primarily for the guidance of the fidu- 
ciary acting under the laws of the State 
of New York, and will be of assistance to 
fiduciaries acting in other jurisdictions. 
They are designed not only to comply 
with all statutory requirements govern- 
ing such investment of trust funds, but 
to provide an extra margin of safety 
for the trust and the fiduciary. 


Double Check Appraisals 


T THE time, or shortly before, the 

mortgage under consideration is 
made, the value of the property should 
be established. Although a single ap- 
praisal may be quite sufficient, it is pref- 
erable as a precaution against possible 
future litigation, that two separate and 
independent appraisals be obtained. In 
the event of any wide variance between 
these appraisals, the fiduciary should in- 
quire into the reasons for such discrep- 
ancy, and should assure itself that there 
is a satisfactory explanation. 

Both of these appraisals should be 
made by reputable and well established 
firms which have had long experience in 
dealing with real estate, particularly 
with the type or class of real estate 
under consideration. Such appraisals 
should be made at the written request 
of the fiduciary, and should be addressed 
to the fiduciary when made. 


These appraisals should separately 
state the value of the land and of the 
improvements thereon, and should spe- 
cifically and in detail set forth any fur- 
ther information which might in any way 
affect the suitability of the property for 
the investment of trust funds. The age, 
type and condition of all improvements 
should be reported, and the appraisals 
should affirmatively state that the values 
are given on the basis of present and 
existing improvements, and not on the 
basis of any possible future improve- 
ments which may be added to the prop- 
erty, or any future use to which the 
property may be put. 


“Improved” Real Estate 


T IS important that there be a fair 
and reasonable proportion between 
the value of the land and that of the 
building thereon. The improvement 
must not only be a so-called permanent 
improvement, but it must be adequate 
when considered in relation to the land. 
For example, real estate valued at $100,- 
000. would not be considered to be ade- 
quately improved by the erection of a 
building valued at $5,000. On the other 
hand, it is equally undesirable that such 
proportion be reversed. The improve- 
ment should conform, to some extent at 
least, to the improvements on similar 
neighboring property. A $100,000. man- 
sion in a slum district would undoubtedly 
prove to be a “white elephant.” 
Buildings having a limited or special- 
ized use, such as churches, theatres, fac- 
tories or garages, should be avoided, 
since conditions which the fiduciary can- 
not possibly foresee, and which might 
not affect géneral real estate values, or 
real estate values in the particular neigh- 
borhood, might cause a marked deprecia- 
tion in the value of such specialized im- 
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provements. The income derived from 
such buildings is dependent largely on 
the success of the enterprise, and in the 
event that the fiduciary is forced to fore- 
close a mortgage on such property it 
might encounter great difficulty in ob- 
taining a tenant. There is, therefore, 
the danger that the fiduciary will find 
itself with a piece of unproductive, and, 
at best, highly speculative real property 
on its hands. 

Buildings peculiarly adapted to the use 
of the occupant only are also poor risks. 
Should foreclosure become necessary, the 
fiduciary would be faced with additional 
difficulties to those ordinarily encounter- 
ed in obtaining a tenant for the premises 
—in fact, obtaining a tenant for so spe- 
cialized a building might prove impos- 
sible. 

The careful fiduciary should also avoid 
investing in mortgages on property 


where the building thereon is operated 
under a short term, or month to month 
lease, or a lease containing a cancella- 
tion clause, particularly where the build- 
ing is of such a type that it would ordin- 
arily be operated under a long term lease. 


The uncertainty of a continued and un- 
fluctuating income makes such a mort- 
gage a poor risk for a fiduciary, since 
the ability of the owner to meet operat- 
ing expenses and interest on the mort- 
gage will probably depend on the income 
derived from the property. 


Value and Earnings 


LTHOUGH by statute in New York 

fiduciaries may invest in mortgages 
up to two-thirds of the appraised value 
of the property, the prudent trustee will 
limit its investment to a maximum of 
three-fifths of such appraised value and 
might even reasonably feel that such in- 
vestment should not exceed fifty per cent 
of the appraised value. This limitation 
of the investment to a maximum of sixty 
per cent provides a greater security for 
the investment, and also a greater lee- 
way in the event of a decline in the value 
of the property. It would seem that in 
states where the fiduciary is limited to 
fifty per cent of the appraised value, such 
limitation would afford sufficient protec- 
tion without the necessity for the fidu- 
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ciary’s confining itself to any lesser per- 
centage. 

The fiduciary should, before making 
the mortgage investment, ascertain the 
gross income of the property, and should 
make certain that such gross income is 
sufficient to pay all carrying charges, in- 
cluding the interest on the proposed 
mortgage. The recommendation con- 
tained in the report of Honorable George 
W. Alger, Commissioner appointed by 
the Governor of New York to examine 
into the matter of mortgage guaranty 
companies, that the net annual income 
from the property, after the payment of 
all taxes and operating charges, should 
be at least one and one-half times the 
interest charge on the proposed mort- 
gage, is an excellent one and should be 
followed. Buildings producing just suf- 
ficient income to pay taxes and other 
fixed operating expenses are a poor risk 
for the fiduciary, since they do not pro- 
vide for a possible increase in taxes, less- 
ening of income, or depreciation in the 
value of the building. 

When considering the advisability of 
a particular mortgage, the fiduciary 
should obtain from the owner verified 
rent statements covering a period of sev- 
eral years immediately preceding the 
making of the proposed mortgage. Any 
considerable fluctuation in the income 
from the property should be carefully 
noted, and the causes therefor ascertain- 
ed. If it is disclosed that a considerable 
portion of the income is derived from a 
single tenant, the financial responsibility 
of this tenant should be investigated, and 
the fiduciary should make certain that 
such tenant is not occupying the prem- 
ises under a short term or month to 
month lease, and that his lease contains 
no cancellation clause. 


Inspection Essential 


HE fiduciary should have the prop- 

erty under consideration personally 
inspected by a member of its Real Estate 
Department. On this inspection the oper- 
ating statement previously furnished by 
the owner should be checked, and the 
person making such inspection should re- 
port in detail on the condition of the 
property, the number of vacancies, if 
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any, and the reasons therefor, and in the 
event that there are vacancies, the rental 
value of each should be ascertained. 


The inspector should note the general 
character and trend of the neighborhood, 
and consideration should be given as to 
whether or not the particular property 
is adapted thereto. The inspector should 
also ascertain whether the building is 
in a zone where there is an imminent 
prospect of an assessment, and if this be 
the case, the fiduciary should be sure 
that the income from the property will 
be sufficient to meet such assessment 
when made, as well as all other carrying 
charges and mortgage interest. 


Search for Encumbrances—Title 
Insurance 


HERE by statute fiduciaries are 

permitted to invest trust funds in 
mortgages on unencumbered improved 
real property only, the fiduciary should 
make certain that there are no prior 
mortgages, unpaid taxes, unpaid water 
and meter charges or other encum- 
brances on the property, since these 
would be a lien prior to that of the pro- 
posed mortgage. If it is discovered that 
any prior mortgages, unpaid taxes, un- 
paid water and meter charges, etc., are 
outstanding against the property, the 
fiduciary should make the satisfaction 
of such prior lien, or liens, a condition to 
the making of the proposed mortgage. 
Similarly, if there are any violations of 
any kind listed against the premises the 
fiduciary should make their removal a 
further condition to the making of the 
proposed mortgage. 


Surplus and Undivided Profits . 
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The fiduciary should, prior to the in- 
vestment of trust funds in any mortgage, 
obtain title insurance, including a sur- 
vey, to the property being mortgaged. 
This insurance should be issued by a 
well established and reputable title in- 
surance company. In obtaining such in- 
surance, the fiduciary should also request 
a search for Tenement, Building and 
Fire violations. 


No Prepayment Clause 


MORTGAGE for the investment of 

trust funds should be a permanent 
investment, and should contain no pre- 
payment clause, although provision may 
be made for amortization. A mortgage 
containing a prepayment clause may be 
paid off at any time, with the result that 
the income therefrom ceases abruptly, 
and the fiduciary must again search for 
a suitable investment for the principal 
of the trust fund. Further, a prepay- 
ment clause in a mortgage often means 
that the improvement on the land is not 
a permanent one, and that a new im- 
provement is contemplated, after the 
completion of which the present mort- 
gage will be paid off and a new and 
larger one will be sought. This type of 
mortgage, being on speculative property, 
is unsuitable for investment by fidu- 
ciaries. 

It would be a wise precaution for the 
fiduciary to obtain a credit statement of 
the person or persons who will execute 
the bond, and the collateral bond, if any, 
thus making certain that the obligors 
on such bond, or bonds, are reliable and 
financially responsible persons. This will 
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give the fiduciary additional assurance 
that the interest payments on the mort- 
gage and taxes will be met, and that, 
should the mortgagee ever find it neces- 
sary to foreclose the mortgage, the owner 
will be able to meet any possible defi- 
ciency. 
Protective Measures 


O COMMITMENT for the proposed 

investment should be made by the 
fiduciary until it has obtained the writ- 
ten consent of all co-fiduciaries, consul- 
tees or persons exercising a direction 
control. 

The fiduciary should, in order that it 
may receive the fullest possible protec- 
tion, insist that the closing be supervised 
by the attorney for the estate or trust 
for which it is making the investment, 
and all papers in connection therewith 
should be drawn by such attorney on the 
forms usually used by the fiduciary. 

It cannot be emphasized too strongly 
that all appraisals, reports, records and 
approvals, if any, should be carefully pre- 
served by the fiduciary. In the event of 
future litigation such records will be in- 
valuable in proving the care and dili- 
gence of the fiduciary in investigating 
the suitability of the mortgage for the 
investment of trust funds; in establish- 
ing the facts ascertained by the fidu- 
ciary; and in upholding the prudence of 
the investment and the soundness of the 
judgment of the fiduciary. 


Merchants of Banking 


Bankers expect their merchant customers 
to be alert and to do business on a basis 
that is readily adaptable to changing con- 
ditions. When new products, or new models 
of standard products hit the market, we ex- 
pect merchandisers to make immediate ad- 
justments to meet the change—to lower 
prices and offer inducements that will move 
the outmoded and surplus merchandise. In 
this day and age we should seriously doubt 
the wisdom and the ability of any business 
man who failed to advertise and to canvass 
his potential market in order to encourage 
the demand for his product. 

First in any banker’s program for in- 
creasing profits must come a comprehensive 
plan of advertising, of promotion, of door- 
to-door solicitation if need be, in order to 
search out potential buyers and acquaint 
them with the advantages of his commodity 
and his services. That banker is remiss in- 
deed who fails to take this first and most 
indispensable step in fulfilling his respon- 
sibility to his community and to his stock- 
holders. 

Many banks have also been able, through 
analysis of their internal operating systems 
and substitution of modern accounting and 
operating systems, to pare operating ex- 
penses considerably. 

Only the most capable and the most ag- 
gressive bankers can hope to see their in- 
stitutions survive the combined pressure of 
competition, an enlightened public, govern- 
ment supervision, and relentless economic 
forces.—Leo T. Crowley, Chm. F. D. I. C. 
before Wisconsin Bankers Assn. 





Editorial 


Is Banking Democratic? 


66 HITE-COLLAR unionism—is on the go again,” says Business Week in 
its August 19 issue, and “they have shown enough progress to make 
business management very thoughtful.” 


Because of the one-sided gesture of impatience with which the N. L. R. B. 
dismissed charges of incompetence, insurbordination, etc., in the Bank of America . 
case, apparently in view of a claimed amour between the employee and union, a 
confirmation by the U. S. Supreme Court may be a match in a haystack. 


Any inflationary result of the present war situation, with the impact of 
higher living costs on fixed salary workers, might stimulate greater demands than 
banks are able to meet. While reductions in pay and payroll, with consequent 
intensifying of work have occurred in some institutions, during the past decade, 
it would be well to remember that doubtless the great majority of banks have 
gone to great lengths to carry the maximum of employees in the face of declin- 
ing earnings and greater burdens imposed, in many instances, by governmental 
and legislative requirements and rigmarole. 


Further, one of the former emoluments of banking—the “glory” or prestige 
of the connection—has been diluted by the scape-goat campaigns, and by the 
lack of proud, militant leadership in the banking world itself. Even the thrill of 
“promotion by title” without salary increase has lost much allure. Bank manage- 
ment must face the further fact that many employees feel that promotion and 
increases result more from whom you know than what you know. 


This is a natural result wherever contacts with higher officers are not en- 
couraged as a policy of morale building and close cooperation. Usually a self-ex- 
cuse, it is unhealthy for all. Besides bearing testimony—which might become 
eloquent—to the need for well-conceived inter-staff relations, these attitudes in- 
dicate the misconceptions that can creep in where no concerted efforts are made 
to give the employee a picture of the value and nature of the bank’s services, and 
to encourage the employee’s feeling of pride in his job. 


Annual pink-teas, where the staff may catch a fleeting glimpse of the chair- 
man of the board, or potato-races on the bank field-day are not quite enough. 
Suggestion-boxes may be a step in the right direction, or a sop in the wrong. 
What is needed is a definite program for dispelling dangerous ignorance or prej- 
udice (on both sides), at least in the large banks, where relations tend to lose 
the human flavor. Chins will come up when noses go down. 

Any employee worthy of his position will respond to a helping hand, will 
appreciate being made to feel that both he and his job are truly useful and to see 
how it fits into the pattern of financial life. Perhaps the best method so far 


*See “Democracy in Business,’’ Dec. 1938 issue of Trusts and Estates. 
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adopted is the “McCormick Plan’”* involving a junior board of advisory directors 
—a really democratie mode of business organization; and a successful one for 
all parties. 


A recent Senatorial survey discloses a relatively new development of bonus 
payments and profit-sharing, in addition to pension funds. At least fourteen 
banks have bonus plans and eight profit-sharing, while one has a stock-ownership 
and another a trust arrangement for employees. Whatever the means, the im- 
portance of personnel management and selectivity is due to become recognized 
as never before in the preservation of harmonious and democratic banking 
relations. 


*See Democracy in Business,’’ Dec. 1938 issue of Trust Companies 672. 


A Haven in the Storm 


F THE farmer were to adopt the same psychology as the average bank or 

trust new business man, he would have a very slim harvest. Uncertainties 
as to the weather would keep him from sowing the seed, on the chance that it 
might rain too soon, or that it might not rain soon enough. For some reason, it 
is not yet accepted as a fact that the economic climate is equally unpredictable, 
or that a crop failure may be expected now and then. The farmer does know, 
however, whether the soil is fertile, and what the approximate market is for 
his crops. 


The war clouds that darken our economic skies today have accentuated a 
feeling of uncertainty or insecurity in the public mind which has resulted in 
indecision regarding personal estate plans. Business is torn between increasing 
inventory against rising war prices, or holding cash against the need for work- 
ing capital. The individual of means, uncertain as to the market value or income 
productivity of investments, whether bond or equity, has a worshipful regard for 
stagnant cash. 


There are two factors which trust men would do themselves and their pros- 
pects a service to point out. First, any substantial influence on our economy by 
foreign affairs will probably call into play a very substantial regimentation of 
cash for war financing. Secondly, while institutional investors, be they trust 
companies, insurance companies or others, have no perfect answer to estate 
protection, surely they are more quickly and better informed than the individual 
and can apply the advantages of group judgment and diversification, which in 
times of crises or uncertainty attain added importance. 


It is a natural instinct in the face of storm to run for the cyclone cellar. 
Let trust men be not among those who “also ran,” but rather remember that 
theirs is the privilege and the business of making such shelters available against 
the vicissitudes of financial fortune. The very advantages which the corporate 
trustee claims in normal times are but enhanced by stress and strain. It is more 
than an opportunity—it is a duty of those charged with the conservation of 
wealth to attract it to their management. In their custody, it is better aligned 
to the most conservative channels of investment and more effectively available to 
protect the national welfare. 


In short, all the advantages inherent in a responsible, qualified fiduciary are 
but emphasized by greater individual uncertainties. The trust new business man 
should be more welcome today than ever before in bringing to the public the 
expert, conservative facilities which make trusteeship a sturdy balance-wheel in 
a rough economic sea, a time-tried conservator of the nation’s financial resources. 





Public Relations 


HE problem is whether it is possible 

to evoke from leaders of the na- 
tion’s business the broad statesmanship 
which once again can restore popular 
faith in our American system. Upon 
the success of such efforts on the part 
of our leaders in American business de- 
pends in a large measure the future of 
our American mercantile life. 

Each cycle has created its own par- 
ticular problems. It seems to me that 
the next ten years will be devoted to 
the task of the re-establishment of pri- 
vate enterprise upon a sound and en- 
during foundation. We must seek to 
eliminate every cause of friction which 
in any way will result in a loss of good 
will. We must bring about a wider and 
clearer public understanding of the 
economic fundamentals and principles 
upon which our activities as bankers 
are based. Our leadership must be- 
come far more flexible; it must be pre- 
pared not to justify its position, but to 
examine candidly and impartially the 
complaints and criticisms which have 
brought about the attitude which exist- 
ed in the public mind. 

The instrumentality which makes 
possible the solution of these problems 
with which we are confronted is now 
generally called “public relations.” As 
a matter of fact, this generic term is 
descriptive of a new kind of social and 
political engineering. Many business 
men have confused public relations 
with mere publicity and press-agentry. 
The primary attribute of a public 
relations expert should be his ability 
to study public attitudes and to dis- 
seminate information aimed at a defi- 
nite political or economic objective. 
The popular mind must be swept clear 
of its accumulated suspicions and pre- 
judices. 

The appeal must be based on honesty 
and sincerity of purpose together with 
the fair-mindedness of expression 
which emphasizes by contrast the shal- 
lowness and humbug of the usual can- 


From address before Trust Company Division, 
Vermont Bankers Assn. Convention, June 1939. 


didate pandering to popular whims. 
These men must not only think clearly— 
they must also feel the tempo of an age 
which does not fear change. Their 
willingness to blaze fresh trails to set 
new precedents will help present lead- 
ership to re-establish the public’s faith; 
America has always responded enthu- 
siastically to courage and audacity and 
it is this type of leadership that will 
place its own stamp upon the future. 


One Man for Job 


Each bank, large or small, should ap- 
point one man who has the necessary 
attributes for public relations work, as 
the officer in charge of all public rela- 
tions activities. He should have the 
proper authority to inject himself into 
each question of: policy management 
and service which in any way affects 
the public. He should be instinctively 
a sales minded individual, whether he 
sells or not. 


Advertising is an important adjunct 
of public relations. It appears to me 
that the educational copy for bank ad- 
vertising has a tremendous future, be- 
cause the right sort of educational copy 
can do much to offset the public’s ready 
acceptance of the strange theories of- 
fered by demagogues and economic 
quacks. Above all, bank advertising 
copy should always be laid out in sim- 
ple, understandable language. 


Interest in the customer is the basis 
for the future development of any bank- 
ing institution. Do not spend your time 
so much in selling your own institution 
as in trying to be of real service to your 
prospective customer. This is indirect 
selling, which is the finest and highest 
type of salesmanship in America. If 
you serve him well you do not have to 
sell him on the fact that yours is a 
great institution. 


Basil S. Collins, asst. vice president, 
Old Colony Trust Co., Boston, in ad- 
dress before Trust Company Division, 
Vermont Bankers Assn. Convention, 
June, 1939. 
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Safe Deposit and Trust Department Cooperation 


LAURENCE H. THARP 
Trust Officer, The Anglo-California National Bank, San Francisco, Calif. 


SAFE Deposit Department normally 
has about five to seven times as 
many active accounts as a Trust De- 
partment because the former’s field is 
larger. A Trust Department’s customers 
are, on the whole, a wealthier class of 
people. Every Trust Department custo- 
mer needs a Safe Deposit Box, but every 
Safe Deposit customer does not necessar- 
ily need Trust Department service. 


Direct cooperation usually assumes 
the form of sending prospects or cus- 
tomers from one department to the 
other. The indirect form is where one 
department utilizes the free services or 
conveniences of the other in an effort 
to increase the good will of its own 
clients. 


Direct cooperation from the Trust to 
the Safe Deposit Department has many 
aspects—to have all Trust Department 
personnel constantly keep the Safe De- 
posit Department in mind,—to remem- 
ber that every will and every trust doc- 
ument needs a safe place to repose in 
and that every deed and every joint 
account book likewise needs Safe De- 
posit service. A timely inquiry to trust 
customers in any of these cases quite 
often uncovers the fact that they do not 
have a Safe Deposit box. This coopera- 
tion of the Trust Department will also 
be of indirect benefit to itself as every 
Trust Department knows that a customer 
who keeps his trust documents and 
other valuable papers in the same bank 
is less likely to come in contact with 
and be lured away by other Trust De- 
partments. 


Keeping Trust Minded 


The Safe Deposit Department can 
cooperate directly with the Trust De- 
partment by keeping trust minded—by 
making inquiries as to need of trust 


From address before National Safe Deposit Ad- 
visory Council Convention, May, 1989. 
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service—by learning to recognize a 
trust prospect when one appears—by 
notifying the Trust Department of rent- 
ing by, or the death of, wealthy box 
holders—by taking note of people of 
means and age who would seem likely 
prospects—by giving timely notice to 
the Trust Department of wealthy cus- 
tomers about to depart on long journeys. 


The Safe Deposit Department should 
gain the good will and earn the grati- 
tude of its customers by suggesting to 
them that they avail themselves of the 
varied free services which a Trust De- 
partment offers, such as advice upon 
estate administration under wills, estate 
administration problems where there is 
no will, trust and tax information, fin- 
ancial and stock and bond information 
of a general nature. When Safe De- 
pésit personnel point out to one of their 
customers that he can interview, gratis, 
an expert on any of the above fields in 
the Trust Department, the Safe Deposit 
Department will inevitably bind itself 
more closely to him. 


The Safe Deposit Department can in- 
directly cooperate with the Trust De- 
partment by keeping a Trust Depart- 
ment literature rack in a conspicuous 
place, allowing Trust Department custo- 
mers to use their large private rooms 
upon appropriate occasion, and in other 
helpful ways. 


For the Good of the Institution 


There is a leverage factor involved in 
cooperation between the two depart- 
ments. From equal cooperation, five to 
seven times as many customers will prob- 
ably be sent from the Trust Depart- 
ment to the Safe Deposit Department, 
as the latter will send in the same per- 
iod of time to the Trust Department. 
There is also a great disparity in the 
value of the two forms of business to the 
bank. It is entirely possible for the 





bank to make as much as $10,000 or 
more from a single piece of trust bus- 
iness. The same statement could not, 
of course, be said concerning any single 
account which the Trust Department 
might send to the Safe Deposit Depart- 
ment. However, both departments 
should ignore this leverage factor and 
should cooperate for the good of the 
bank as a whole. 

All mental attitudes toward coopera- 
tion usually come to naught unless they 
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are given a practical turn and system- 
ized in definite and concrete form and 
habits. Introduction cards between the 
departments are convenient and help- 
ful. Personal introductions, of course, 
are better. Each department’s person- 
nel should visit the other department 
at frequent intervals to keep alive the 
friendly relationship. New advertising 
literature should promptly be shown to 
the other department for their inform- 
ation and criticism. 


Estate Analysis as a Means of Trust New Business 


It is not sufficient merely to analyze a 
situation. One must do something with 
that analysis. He must apply certain 
mental processes to that analysis and re- 
construct the facts and circumstances 
divulged by that analysis into a living, 
breathing something—a plan. 


Every estate plan must have for its 
ultimate purpose some _ objective. 
Strangely enough, however, this objec- 
tive is quite simple to ascertain for, 
contrary to common belief, it is the same 
in all estates, namely, to increase utility 
of the estate. 


Frequently, however, utility value is 
confused with dollar value. The utility 
value of an estate is not the same as 
the dollar value by any means. Dollar 
value refers chiefly to a living quantity, 
while utility value refers chiefly to a 
post-mortem quantity. 


Factors which impair utility and which 
widen the gap between the dollar value 
and utility value of estates generally are 
taxes, administration costs, liabilities, 
liquidation problems, faulty distribu- 
tional provisions in wills and trusts, or 
the complete lack of such wills and trusts, 
faulty insurance arrangements, improper 
management facilities, etc. 


To what extent these factors will im- 
pair the utility of an estate can only be 
determined by making an analysis of 
the estate by putting it through an hypo- 


thetical probate. This analysis or hypo- 
thetical probate involves the computing 
of Federal and State Taxes, estimating 
the cash requirements, considering the 
economic effect upon the estate caused 
by the sale of certain property to raise 
the necessary cash, studying the distrib- 
utional provisions of wills and trust in- 
struments, and evaluating them from the 
standpoint of practicability and sound- 
ness, surveying life insurance policies 
and their plan of payment, analyzing 
business interests in close corporations 
and partnerships, anticipating the re- 
quirements for estate management, and 
in general, weighing every factor in the 
existing estate plan against every other 
factor. 


Sound estate planning requires the set- 
ting up of the mechanics by which those 
factors may be removed. 


According to an analysis made by our 
organization the average results of 
estate planning may be summarized as 
follows: 


Average estate costs prior 
to planning 
Average estate costs after 
planning 
Average saving through planning 17.0% 
Ratio of saving to original costs _ 58.8% 


Earle L. Harrah, President, Heman T. 
Powers & Co., Chicago, Illinois. In ad- 
dress before A.I.B. Convention, June 1939. 





Program For Trust Prosperity 


GILBERT T. STEPHENSON 
Director, Trust Research, Graduate School of Banking 


N A LARGE number of trust institu- 

tions in this country, the notion still 
prevails that the trust department of a 
bank need not itself be directly profit- 
able, that it suffices if it is profitable in- 
directly by bringing customers to the 
bank and holding them. This notion is 
being supplanted by the sound doctrine 
that banking and trust business, although 
carried on by the same corporation, 
should each stand on its own legs, each 
responsible for its own record of earn- 
ings. 


If the bank with a trust department 
is to discharge its obligation to its stock- 
holders to put trust business on a pay- 
ing basis, it must do three things: first, 
find out what it is costing to do each 
kind of trust business; second, work out 
schedules of compensation for each kind 
of trust business that will yield a reas- 
onable profit; third, live up to those 
schedules conscientiously. 


If trust business is to be put on a pay- 
ing basis, it must be a cooperative effort 
on the part of the trust institutions of 
a given trade-area, and the cooperation 
must start with costs. We have reached 
the point at last where cost-analysis by 
account is no longer regarded as an im- 
practicable or even a very formidable 
undertaking. 


In the past all our schedules of com- 
pensation have been and still far too 
many of them are pure guesswork, built 
up largely on custom, tradition, court 
allowances, what others are charging, 
what we think the traffic will bear. I 
mean to sound a note of warning against 
the further formation or publication 
of schedules that are not based upon 
cost-analysis, else sooner or later the 
public will get the impression that we 
do not know our own business. 


' From address before 1989 Virginia Bankers Assn. 


Schedules Based on Cost Analysis 


At least four things must be taken 
into account— 

Bases: Compensation for the handling 
of a given trust account may be based 
upon the amount of the principal at the 
beginning, year by year, or at the end; 
upon the amount of the income year by 
year; upon the activity of the account; 
upon the responsibility assumed by the 
trustee. 


Following the lead of some of the 
Pacific Coast trust institutions, we in the 
East have begun to base our compensa- 
tion wholly upon principal. This works 
fairly well so long as stocks and bonds 
have a high market value. How will it 
be when they are selling below par or 
face? Neither an all-on-income nor an 
all-on-principal basis is sound. In fair- 
ness alike to trustee and to income- and 
principal-beneficiaries, the trustee’s com- 
pensation should be based, half and half, 
upon income and principal. 


Some allowance should be made for 
the activity of the account. It is not 
fair to charge the same commission for 
handling an account made up of a very 
few investments in which there is scarce- 
ly one investment change a year as for 
handling one made up of numerous stocks 
and bonds calling for continuous reviews 
and analyses and for almost daily invest- 
ment changes. We have made a start in 
this direction, particularly in our corpo- 
rate accounts and in our managing 
agencies. 


Suppose, at one extreme, the trustee 
has the full, unlimited power and duty 
to make and change investments and, at 
the other, that it can never make or 
change investments except upon the 
direction of the settlor or other desig- 
nated person. The responsibility and the 
possibilities of loss from breach of trust 
are much greater in the one case than 
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in the other. The greater the responsi- 
bility, the greater the compensation. 


The Second Factor 


Sources: We are beginning now to see 
that compensation may be based upon 
principal and taken out of income, or 
vice versa. The trust institution is pri- 
marily interested in the bases; the trust 
customer is primarily interested in 
sources. The trust institution should 
dictate the bases and the customer, the 
sources of trust compensation, ordinarily 
with the right to change the sources. 
After his death, he should, in a great 
many cases, leave it to the trustee to 
determine the sources, changing them 
from time to time, if need be, to carry 
out the purposes of the trust. 


How Much and When 


Amount: The amount of trust compen- 
sation should be enough to cover the di- 
rect costs, the responsibility and a fair 
profit. At the present time a thorough- 
going study is being made of the amount 
of trust compensation in this country. 
A preliminary report has_ revealed 
astounding variations in the amount of 
trust compensation for similar services 
in even the same trade-area. Take the 
Fifth Federal Reserve District as an 
example. In this District, executors’ and 
administrators’ commissions vary from 
$0.70 to $89.80 per $1,000 handled; trus- 
tee under will, from $1 to $18.50; guar- 
dians’, from $0.90 to $26.90; trustees’ 
under agreement, from $0.94 to $24.90; 
and managing agents’, from $0.80 to 
$3.80. (The report does not take into 


consideration the differences in the size 
or nature of the accounts.) 

Time of taking: Many trust institu- 
tions seem to have felt that, just so they 
received the principal-commission some- 
time or other, it did not make much dif- 
ference when they actually received it. ° 
Sometimes, if paid at the beginning, it 
was half what it would have been if paid 
at the end, without any reference to the 
duration of the trust. Only just now 
are we beginning to realize that a dollar 
now is worth ten dollars a few years 
from now, and to amortize non-recurring 
commissions. 


Each schedule of compensation for a 
given kind of trust service should be un- 
iform among all the banks throughout 
the trade-area. Competition among trust 
institutions should be based wholly upon 
service and not at all upon compensa- 
tion. Furthermore, each schedule should 
be applied by each bank uniformly and 
impartially to all customers alike. This 
does not mean that it should not grad- 
uate its rates according to the size or 
duration of the account or some other 
standard. 


Reducing Loss from Breach of Trust 


There are three essential steps in elim- 
inating or reducing losses from breaches 
of trust: having an experienced, active 
trust committee; having a competent, 
trained trust personnel; and taking and 
following the advice of counsel. 


One of the greatest improvements in 
trust administration that has taken place 
lately has been the vitalization of the 
trust committees of the banks. - The of- 
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ficers used to run the trust department. 
The trust committee, if there was one, 
did scarcely more than ratify or approve 
what the officers had done. Now, how- 
ever, it is taking its responsibility. 


Comparatively few breaches of trust 
involve moral turpitude. They are the 
result of mistakes traceable to ignorance. 
A bank should regard its local A.I.B. 
Chapter as a necessity. It should not 
merely encourage its trust personnel to 
take the trust courses but should let 
them know unmistakably that it expects 
them to do so. Several of the English 
banks with a trust department make the 
taking of the Institute courses a condi- 
tion precedent to permanent employment. 


Property Management 


If banks could operate trust depart- 
ments under ideal conditions, then trust 
property would consist only of cash and 


readily marketable securities. But the 
bulk of property that men leave, certain- 
ly in the agricultural states, is real prop- 
erty and tangible personal property— 
farms, stores, small factories, live stock 
and farming implements. 


One of the misgivings that people still 
have of the bank as executor and trustee 
is that, promptly after the death of the 
testator, it will close the business, sell 
the property, real and personal, for what 
it can get for it, invest the proceeds in 
governments, and there stop. 


Many trust customers expect their 
bank as executor or trustee to do the 
impossible, to take over and carry on the 
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business, to take chances as the owner 
himself did. This is expecting too much. 
At the same time, the customer has the 
right to expect his bank to be more 
than a mere liquidator of his estate. It 
has a right to expect the bank to be a 
reasonably careful, prudent, _ skillful 
manager of his property. A bank should 
develop property-management facilities 
for carrying on farms, stores and fac- 
tories until they can be closed out or 
turned over at a fair price. 


The Personal Equation 


Another thing that people fear about 
the bank as executor or trustee is that 
the service will be impersonal, reduced 
to routine, that there will be nobody they 
or the members of their family can talk 
over things with in an informal, under- 
standing, human sort of way. 


Trust officers are chosen for their per- 
sonal, no less than for their financial or 
business, qualifications. Sometimes, trust 
customers fail to make use of the per- 
sonal services that are available to them 
simply because they do not know that 
they are expected or welcome to do so. 
Have we not been remiss in acquainting 
our trust customers with the personal 
services available to them? 


In so far as possible, the bank should 
enable the customer to deal with one 
person only who is thoroughly familiar 
with the personal as well as the financial 
and business side of his account. Beware 
of letting the customer feel that his af- 
fairs are not of enough importance to 
merit the attention of a senior officer. 


Making Trust Service Available 


Today there is a trend toward the 
closing of unprofitable trust depart- 
ments. On the whole, it is a healthy 
trend. At the same time, the closing of 
a trust department raises a very prac- 
tical problem. If the trust department 
is closed, where is the person living in 
that trade-area to get his trust service? 
Taking trust service into the presently 
unserved areas constitutes one of the 
growing problems of trust business and 
calls for wise, forward-looking, coura- 
geous statesmanship on the part of bank- 





ers and trust men. The average person 
will not go much farther than 25 or, at 
the most, 50 miles for his personal trust 
service. 


Making trust service available to the 
people means adapting it to the require- 
ments of different types of people, of the 
farmer and small business man as well 
as to the requirements of the industrial- 
ist and investor; to the requirements of 
the small estate as well as the large. 
Making possible the collective invest- 
ment of trust funds through the com- 
mon trust fund is one step but there are 
many others that must be taken. 


Much of the present unprofitableness 
of trust institutions is directly traceable 
to the absence of standards of accept- 
ance or to standards that were too low. 
In advising greater selectivity in the ac- 
ceptance of trust accounts, I do not have 
in mind the size of the estate or the 
fund. There are instances in which a 
fund of only a few hundred dollars 
should be left in trust and there are 
other instances in which funds of large 
amounts should be left outright. The 
test should be, first, whether the trust 
service is needed for the sake of the ben- 
eficiaries and, second, whether the par- 
ticular bank can render the quality and 
type of service that is needed by them. 
The American Bankers Association’s 
Committee on Trust Policies is now turn- 
ing its attention to the subject of stan- 
dards of acceptance. 


City Bank Farmers Trustee for 
Lloyd’s 


City Bank Farmers Trust Company of 
New York has been appointed by Lloyd’s 
of London as trustee of a $40,000,000 trust 
fund of premiums received by the under- 
writers on insurance contracts in the United 
States. The purpose of this action is to 
prevent interference by the European war 
with meeting Lloyd’s obligations in this 
country. The transfer from an English to 
an American trustee, although removing the 
funds from its reach, apparently has the 
approval of the British government. 

New York State Superintendent of In- 
surance Louis H. Pink has stated that it 
would seem to be “a banking transaction 
and not in violation of our laws.” 
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U. S. Investments of Foreign Nations 


A survey made by the finance division of 
the Bureau of Foreign and Domestic Com- 
merce reveals that English and French in- 
stocks, bonds and other long term invest- 
ments at the 1938 close, while dollar bal- 
ances and other short term funds reported 
by the Treasury as of May 31 are at 
$850,000,000. This estimate does not in- 
clude such assets in this country as gold 
held under earmark for foreign account. 


British investments in the U. S., includ- 
ing dollar balances which were reported 
at $578,000,000 on May 31, are placed be- 
tween $2,300,000 and $2,400,000, as against 
holdings in 1914 which, according to a re- 
cent private estimate aggregated $4,250,- 
000,000. 


In a recent report on the net creditor 
position of this country, it was estimated 
by the finance division that at the 1938 
close, total foreign long-term investments 
here were $5,690,000,000 while short-term 
holdings were $2,193,000,00, indicating ag- 
gregate foreign investments in this country 
of $7,883,000,000. 


The aggregate estimated British holdings 
in the U. S. of more than $2,000,000,000 
include trust fund holdings estimated be- 
tween $50,000,000 and $75,000,000 for bene- 
ficiaries resident in Great Britain. 
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On June 30, 1939 there were 15,295 banks 
in the country—10,086 State and 5209 Na- 
tional—with total resources $73,634,740,170, 
of which 40 millions are in State banks, ac- 
cording to report by R. N. Sims, Treasurer 
of the National Assn. of Supervisors of 
State Banks. 





Trust Officers Make Big Leagues 


ILING of the will of J. Louis Com- 

iskey, owner and president of the 
Chicago White Sox baseball team, who 
died recently, disclosed that the First 
National Bank of Chicago, IIl., as trus- 
tee, will control and direct the club for 
about eight years. All but 50 shares 
out of 7450 were owned by the dece- 
dent. 

Comiskey directed that half of his 
shares were to be held in trust for his 
widow, the other half to be held in three 
separate trusts for the benefit of his 
three children, Charles A. 2nd, Grace 
Lou and Dorothy. He expressed a wish 
that no shares of stock of the baseball 
club be sold until his son Charles at- 
tains the age of 35 years unless sale 
should be deemed prudent and desirable 
by the trustee. No mention of the club’s 
active manager on the field was con- 
tained in the will. 

In a newspaper release, the bank said 
“it realizes fully its responsibility, not 
only to Mr. Comiskey’s widow and chil- 
dren, but to the public in general, includ- 
ing the thousands of loyal White Sox 
fans. Out of respect to the memory of 
Mr. Comiskey, the office of the President 
of the Club will not be filled at least dur- 
ing the balance of this baseball year, and 
the management and the policies of the 
Club will remain unchanged. 

“Jimmy Dykes will remain in full 
charge of the team and we announce with 
great pleasure that we have arranged 
to renew his contract for an additional 
two years. Mr. Harry Grabiner who has 
been associated with the Comiskeys, 
father and son, for 35 years, will, as 
vice president and chief executive officer 
of the Corporation, remain in charge of 
its business affairs. Miss Dorothy Com- 
iskey was elected treasurer of the Corp- 
oration. 

“Mr. John S. Gleason, Vice President 
of the First National Bank, who was a 
close friend of Mr. Comiskey will be 
elected to fill his place on the Board of 
Directors.” 


A World Series in Trust? 


With the First National of Chicago 
in control the White Sox; the Peoples- 
Pittsburgh Trust Company an impor- 
tant factor in the affairs of the Pitts- 
burgh Pirates; and the interest of the 
Brooklyn Trust Company in the Brook- 
lyn Dodgers, one wonders whether the 
players will be “registered” in the 
name of the respective banks in their 
fiduciary capacities or in the name of 
the bank’s nominees, and whether the 
trust auditors will extend their services 
to include the box offices, club treas- 
uries, equipment and other assets of 
the teams. 

Then, too, what about the distinct 
possibility of surcharge for turning out 
a “losing” team? Without much stretch- 
ing of the imagination, it is only natural 
to expect the demise of many employ- 
ees’ “grandmothers” should any of these 
teams reach the World Series. Other- 
wise, how could the rabid, dyed in the 
wool baseball fans—the trust depart- 
ment office boy, clerks, stenographers 
and even the “bosses”—accomplish the 
hitherto unheard of double feat of 
boosting the “home” team and the trust 
assets? And with the aid of television 
the trust investment officers can 
“watch” their “assets” with less effort 
and greater enjoyment! 


Investment Counsel Qualifications 
Report 


The special committee for the study of 
qualifications of persons desirous of becom- 
ing investment counsel has now issued its 
report in pamphlet form for the benefit of 
members of the Investment Counsel Asso- 
ciation of America. 

The report also stresses that the function 
of investment counsel has necessarily been 
restricted to that of protecting clients but 
that the opportunity for service on a wider 
scale will develop when, by virtue of the 
activities of the investment counselor, se- 
curities improperly conceived cannot suc- 
cessfully be floated upon an unprotected and 
gullible public. 
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The Future of Trusteeship 


Highlights of Pacific Coast Trust Conference 


ESPITE the unsettled condition at 

home and abroad, and in a mea- 
sure because of it, the outlook for corp- 
orate trusteeship is encouraging. That 
is the dominant reaction to the pro- 
ceedings of the Seventeenth Regional 
Trust Conference of the Pacific Coast 
and Rocky Mountain States, held in Los 
Angeles, September 19-20th, under the 
auspices of the Trust Division, Amer- 
ican Bankers Association. The turbu- 
lent state of affairs presents a chall- 
enge to trust institutions which, in the 
opinion of the able speakers, it is well 
within their power to meet. 

The theme of the conference was the 
key position which the trust institution 
has occupied, and must continue to oc- 
cupy in a more aggressive and con- 
structive manner, in modern business 
development, in the family, and, most 
important, in public affairs. Toward 
the solution of problems engendered or 
aggravated by current events, trust men 
have laid the foundations for a service 
that will stand as a monument of civ- 
ilization. 


Expanding Frontiers 


6s E IN the trust field are confront- 
ed with the difficult task of pre- 
serving time-honored concepts of trus- 
teeship in a world dominated by uncer- 
tainty and change,” declared Samuel C. 
Waugh, in opening the conference. Mr. 
Waugh, retiring president of the Trust 
Division, American Bankers Assn., and 
executive vice president, The First 
Trust Company of Lincoln, Neb., refer- 
red to a remark by the late British 
statesman Gladstone: “The world of 
today is not the world in which I was 
bred and trained and have principally - 
lived. It is a world with which I have 
much difficulty in keeping on terms.” 


The very complexity of real and per- 
sonal property management, said Mr. 
Waugh, is “largely responsible for the 
expanding frontier of opportunities for 
the trust business.” He pointed out 
that the Trust Division has discouraged 
the establishment of trust institutions 
in areas already adequately served or 
where potential business is definitely 


Looking toward Hollywood Hills from Los Angeles, where 1939 Coast Trust Conference was held. 
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limited. Moreover it has recommended 
liquidation or consolidation of institu- 
tions where the field is limited or there 
were more institutions than could be 
operated profitably. 


More thought is being devoted to the 
problem of public education and rela- 
tions, Mr. Waugh continued. To this 
end, the Division is conducting this Fall 
a national public opinion survey by 
Elmo Roper, well known market analyst, 
under the direction of the Committee 
on Trust Information, Gwilym A. Price, 
of Peoples-Pittsburgh Trust Company, 
chairman. 


Mr. Waugh declared that an even 
greater extension of government activ- 
ities into all lines of business may be 
expected, citing The Trust Indenture 
Act of 1939, the recent decision of the 
N. L. R. B. in the Bank of America case, 
and the extension of the 
Social Security Act to na- 
tional and state member 
banks. He strongly urged 
trust men to promote the 
intelligent exercise of the 
right of franchise to insure 
the election of the best pub- 
lic officials. 

It is encouraging, how- 
ever, that the increasing 
problems of conservation, 
management and transfer 
of property will create a 
greater public need for 
trust service. To meet 
these problems and serve this demand, 
Mr. Waugh exhorted trust men to par- 
ticipate actively in local and state corp- 
orate fiduciary associations as well as 
the national organization. Concluding, 
he stated: 


“Property-owning people are con- 
fronted today with difficult and complex 
problems of management and conserva- 
tion. Heads of families are genuinely 
concerned about the future financial 
welfare of their families. They will 
welcome any suggestions from trust in- 
stitutions as to the best ways of arrang- 
ing their family financial affairs. If we 
can help the public by rendering this 
much-needed service at a price they can 


L. H. ROSEBERRY 
General Conference Chairman 
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afford to pay, that will return us a liv- 
able profit, our business will grow and 
prosper in the years to come.” 


Next Year’s Work 


ITHIN the year, the Trust Divi- 

sion has made available three pub- 
lications, pointed out Roland E. Clark, 
incoming president of the Division. 
These are: “Cooperative Selling by Life 
Underwriters and Trust Men,” “Com- 
mon Trust Funds—A Handbook of 
Their Purposes, Establishment and 
Operation,” and the 1939 “Directory of 
Trust Institutions, Trust Men and Trust 
Associations.” Another task of im- 
portance, the work of the Committee on 
Mortgage Trusteeships, has been com- 
pleted with the enactment of “The Trust 
Indenture Act of 1939,” in “workable” 
form. 

Looking to the _ road 
ahead, Mr. Clark, who is 
vice president of the Na- 
tional Bank of Commerce, 
Portland, Me., mentioned 
the need for additional re- 
ciprocal inheritance tax ex- 
emption statutes as a re- 
sult of the recent Supreme 
Court decisions permitting 
multiple death taxes on in- 
tangibles. In addition to 
this study which will prob- 
ably be assigned to it, the 
Committee on Fiduciary 
Legislation, under the 
leadership of Richard G. Stockton, vice 
president, Wachovia Bank & Trust Com- 
pany, Winston-Salem, N. C., will con- 
tinue the further enactment of uniform 
legislation such as the Uniform Prin- 
cipal and Income Act and Uniform 
Trusts Act. 


The new special committee on Trans- 
fers and Waivers, headed by Joseph A. 
Bower, executive vice president, Chem- 
ical Bank & Trust Company, New York, 
will attempt to simplify the procedure 
for obtaining waivers from state inher- 
itance tax authorities for the transfer 
of securities; to liberalize the require- 
ments of transfer agents for transfer 





of registered securities; and also to lib- 
eralize the rules which now impose un- 
due liability upon transfer agents. 

Now that the “Trust Indenture Act” 
is law, “the task ahead of us,” said Mr. 
Clark, “is to make available to the Se- 
curities and Exchange Commission the 
knowledge and training of the ablest 
men within our ranks to assist the Com- 
mission in drafting regulations which 
must be promulgated prior to the ef- 
fective date of the Act,” February 3, 
1940. With the publication of the 
Handbook on Common Trust Funds, the 
Division must aid in the solution of the 
problems and answer the questions fre- 
quently arising in the administration 
of such funds. 

The trend toward basing trust fees 
on principal rather than on income must 
be extended, and the movement carried 
on to adopt scientific and adequate fee 
schedules, declared Mr. Clark. Of 67 
fiduciary organizations, only 37 report- 
ed the adoption of uniform schedules. 
With the added duties and potential lia- 
bilities under the “Trust Indenture 
Act,” existing schedules for corporate 
trust services will be inadequate. 

The Committee on Trust Policies, 
headed by Frederick A. Carroll, vice 
president, The National Shawmut Bank 
of Boston, has made studies on the 
bases and sources of trust compensa- 
tion, and is now engaged on the third 
phase: the amount of compensation now 
received by trust institutions generally. 
The Committee will next study the stan- 
dards for acceptance of new business, 
and may next year submit to the Exec- 
utive Committee a Statement of Policy 
on the Acceptance of Trust Accounts. 

The survey by Elmo Roper should 
make available accurate and _ trust- 
worthy information as to the reaction 
to corporate trust services of persons 
in the upper and middle income groups 
and in groups which influence public 
opinion, e. g., lawyers, editors, and edu- 
cators. It is possible, Mr. Clark said, 
that the Executive Committee may au- 
thorize an educational campaign along 
national lines, as a result of the survey. 


One of the tasks in next year’s work, 
concluded Mr. Clark, will be “the honest 
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effort to continue the present coopera- 
tive relationship with the American Bar 
Association,” and strengthen the life 
insurance and trust council movement 
and cement cooperative relations be- 
tween life underwriters and trust men. 


Public Relations X-Rayed 


cc J, \ROM the time of the original Gar- 

den of Eden to its re-discovery on 
location at Hollywood, humans have 
been forced to adjust themselves and 
their activities to the lights and rights 
of others,” declared Lane D. Webber, 
tax counsel, Southern California Edi- 
son Co., Los Angeles. ‘Cosmic. changes 
in conditions, in services, in the time 
and method of doing things, within the 
period of a _ heartbeat—historically 
speaking—have completely disrupted 
the course of human relations by seem- 
ing to confound popular understand- 
ing.” 


The people have been too easily per- 
suaded that wealth is unduly avaricious 





810 


and seeks only the selfish exploitation 
of labor and the masses, said Mr. Web- 
ber. “The people, themselves largely 
to blame, sought to shift responsibility 
for their distress upon the alleged lead- 
ership of ‘big’ business, capital and 
industry.” More distress has appeared 
as a result of the aggravation of class, 
group, racial and national frictions. 


It is Mr. Webber’s conviction that 
“the people must first be made again 
to believe in themselves and, with that 
trust restored, they can be brought to 
realize that business, industry, labor 
and government are made up of and are 
managed and operated by people just 
like themselves—and for the benefit 
and progress and security of us all.” 


The inalienable rights of life, liberty 
and the pursuit of happiness constitute 
common objectives. We must go back 
to the fundamentals of those rights “if 
we would recapture that environment 
of understanding only within which 
such rights'can be understood and en- 
joyed.” There must be recognition of 
such simple fundamentals as, that man- 
kind must labor to live, that all must 
work together to create goods and ser- 
vices for all, and that each of us can 
know liberty only if we grant it to 
others. “There can be no true liberty 
unless it be enjoyed by all.” 


Mr. Webber expressed wonderment at 
the contempt for the laws of economics 
which, he said, are but the laws of 
human nature, equally inexorable and 
for the violation of which punishment 
is sure and swift. The people “now 
worship the Golden Calf—Government 
—and demand that it do for them that 
which only they can do for themselves.” 
Under the new “foolosophy,” they have 
been encouraged to believe that govern- 
ment can perform miracles. 


To his own question “what is wrong 
with the public relations of the world,” 
Mr. Webber answered: “The manufac- 
tured hatreds of classes, groups, races 
and nations; refusal to work together 
—or at all; willingness or eagerness to 
benefit at the expense of others, to 
barter individual liberty for some flim- 
sy promise of paternalistic assistance.” 
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The people can be made to under- 
stand what is happening only “by shock- 
ing them into a realization of the com- 
plete disaster that awaits the continued 
pursuit of the present course; by dem- 
onstrating, without prejudice or par- 
tisanship, the destructive influences of 
excessive taxation, of centralized, 
bureaucratic government, of collective 
waste, of impossible indebtedness... . 


“We must do far more than conduct 
research into the reactions of customer 
and client. ... The real source of pre- 
sent day troubles lies deep in the fund- 
amental emotions of the people and the 
only possible remedy is to attack the 
disease at its source. ... We must prove 
to the people that business is their 
mechanism.” 


In concluding, Mr. Webber declared 
that good public relations cannot exist 
while there is fundamental unrest. He 
reiterated that the people must be fright- 
ened back into consciousness; must be 
made to fear the loss of liberty and such 
individual rights and possessions as they 
yet enjoy. It is not enough, he caution- 
ed, to recite their good fortune and 
blessings. “They must be brought to 
face the probability, if not the certainty, 
of losing them.” Good citizenship must 
come before good public relations. 


Trust Institution and Business Man 


a HE trust institution has occupied 

a key position in all of our mod- 
ern business development and so has 
a unique place and a heavy responsi- 
bility in present day public affairs,” 
stated A. J. Mc Fadden, president Cal- 
ifornia State Chamber of Commerce. 
“The modern development of the corpo- 
ration could hardly have taken place 
without the operation of the corporate 
trust.” Since, Mr. Mc Fadden said, 
trust institutions have been a large 
factor in thus achieving immense pub- 
lic good, they must also accept their 
share of the responsibility for solution 
of the many resulting problems. 


“One of the natural corollaries of 
corporate ownership,” he went on, “has 
been that the holder of the beneficial 
interest is made more remote from the 











operating problems than he was when 
each individual carried on his own bus- 
iness. With owners more scattered and 
remote, the relationship becomes highly 
impersonal, and it is much more difficult 
to focus the attention of the many in- 
dividuals interested in a particular en- 
terprise upon public problems that are 
just as much a threat to their equities 
as were problems which, in former 
times, had to be met by each small 
owner. 

“It should be the responsibility of all 
executives in trust institutions to be 
particularly alert in supplying an ac- 
tive substitute for the now largely ab- 
sent personal element. It is not even 
enough that you give thought and ener- 
gy to public problems, but that you 
arouse attention and action of your 
clients upon these problems and see to 
it that the same spirit of public inter- 
est and helpfulness permeates through 
your institution to the humblest em- 
ployee, so that there may be brought 
to bear upon the problems a force at 
least equivalent to what might be ex- 
pected of all the investors, all the 
clients, and all the beneficiaries of your 
several trust functions, if they were in- 
dividual enterprisers and the business 
of each of them was directly under 
attack.” 

Meeting the public problems, Mr. Mc 
Fadden declared, may, in the long run, 
affect the balance sheet of the enter- 
prises in which trust men are interested 
as trustees or investors, as much as 
anything which may transpire in the in- 
ternal operation of the business. The 
direct threats against private enter- 
prise are easy to recognize: extension 
of public ownership in business—col- 
lectivist propaganda—and the appar- 
ently ever growing attempt to get some- 
thing for nothing by political action. 

The far more subtle threats are just 
as dangerous, Mr. Mc Fadden said, cit- 
ing the current “Ham. and Eggs,” or 
“Thirty Warrants Every Thursday” 
scheme in California. Such a plan 
“aims a body blow at the banks with 
which trust departments are affiliated. 
Not only would the plan destroy the 
value of many government securities, 


311 


SPECIALISTS IN 


AUCTIONS 


OF ANTIQUES. ART, 
JEWELRY, LIBRARIES, Etc. 


Trust officers have long recognized our 
fine facilities and location for the dis- 
persal of estate properties, and our 
special department for appraisals and 
inventories. Your inquiry is invited. 


E. P. and W. H. O'Reilly, Auctioneers 


LAZA 


P,t GALLERIES, Inc. 


9-13 EAST 59th STREET, NEW YORK 
ESTABLISHED 1916 


Member of Antique & Decorative Arts League 





in which you have invested, but by 
shutting off the cash income on govern- 
mental agencies, it would lead to at 
least a temporary breakdown of all gov- 
ernmental machinery here, which might 
in turn completely paralyze many trust 
functions.” 


The Principle of Trusteeship 


RUST relations are “of a type so 
important to our life that it is dif- 
ficult to see how our complex society 
of today could dispense with them,” 
said Will H. Hays, president of the Mo- 
tion Picture Producers and Distributors 
of America, Inc., Hollywood, speaking 
at the annual banquet of the Confer- 
ence. “They stand like sentinels to 
guard the far future and the present 
. and a most creditable record, in- 
deed, is the account of how well you 
(the trust officers) have carried that 
burden.” 
The principal of trusteeship, declar- 
ed Mr. Hays, “goes to the heart of mod- 
ern business organization, to the found- 
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ation of representative government, de- 
termines the scope of the individual’s 
responsibility to the state, the world 
and his fellow men. Indeed, trustee- 
ship must be the essence of any civili- 
zation which is worth protecting and 
maintaining.” It is the “essence of our 
political, economic and social relation- 
ships.” 

Mr. Hays went on to say that “all 
the manifold activities of religion, edu- 
cation and philanthropy look to busi- 
ness for support. Any unfair attack on 
business is an attack on the mainten- 
ance of our schools, hospitals and 
churches.” Since government holds in 
its hands the safety, the lives, and the 
property of the people, government 
must recognize the principal of trustee- 
ship. “The measure of a government’s 
value is the extent to which it is a wise 
and true trustee of these responsibili- 
ties that are temporarily placed upon 
it. 

“There devolves upon those who have 
the opportunity of influencing public 
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opinion,” continued Mr. Hays, “the duty 
of emphasizing with every force that is 
possible and practicable the import- 
ance in these days of a sound, active 
citizenship.” Nothing is so annoying, 
he remarked, as the “pompous attitude” 
that politics is too muddy a field in 
which to work. The government con- 
trols national assets valuable beyond 
comprehension. 


“For the care and preservation of 
this huge estate we, by free choice, elect 
officers to represent us as _ trustees. 
They are executors for the past and 
the administrators for the future. If 
they falter in their trusteeship and we 
take no action, we are responsible for 
the consequences.” 


Uniform Principal and Income Act 


HE experience gained in trust ad- 

ministration since the adoption of 
the Uniform Principal and Income Act 
in 1931 suggests the necessity of con- 
sideration of some changes in the Act, 
declared Walter L. Nossaman, trust 
counsel, Security-First National Bank 
of Los Angeles. A number of suggest- 
ed changes were discussed. 


Mr. Nossaman expressed the opinion 
that adoption of a Principal and In- 
come Act would remove many uncer- 
tainties as to what constitutes income 
and principal in the administration of 
trusts, and he urged continued study of 
the subject with a view to drafting a 
satisfactory statute based upon the 
Uniform Act and the experience of re- 
cent years. 


[Extracts from two of the other address- 
es delivered at the Conference follow. The 
remainder of the proceedings will be covered 
in the October issue of Trusts and Estates.| 





Colorado Trust Research Week 


October 2-6, 1939 has been designated as 
Colorado Trust Research Week, to be con- 
ducted by the American Bankers Associa- 
tion through the Denver Chapter of the 
A.I.B. This is one of a series of trust con- 
ferences on trust research being held in 
various parts of the country under the able 
leadership of Gilbert T. Stephenson, director 
of the trust research department of the 
Graduate School of Banking. 
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AWYERS are not inclined to line 

up exclusively on one side of any 
controversy. The views that I shall ex- 
press, therefore, will not be the views 
of all American lawyers. But they will 
be my own views. I believe they will be 
consistent with the views entertained by 
the majority of the members of the 
American Bar Association, and they will 
also be consistent with the official actions 
of the American Bar Association, in ref- 
erence to trust institutions, during the 
last several years. 

You and I, the trust institution and 
the lawyer, are two public servants, serv- 
ing the same master, the American 
Public. But we are something else—we 
are two of the unemployed, two would- 
be public servants, seeking employment 
by the public. 

It is employment requiring skill, to be 
sure, but it is employment of a highly 
confidential and intimate character—one 
involving the exercise of wide discretion, 
one in which our employer does not and 
cannot instruct us as to our duties, or 
supervise us in order to see that we dis- 
charge our duties or judge wisely as to 
whether or not they are properly dis- 
charged. To a very large extent, we 
cease to be servants and become guar- 
dians of the property and interests of 
the one who, by becoming our employer, 
becomes in reality our ward—one who is 
largely dependent upon us for guidance 
and protection—one who must trust and 
rely upon us implicitly. 


Because your employment and mine— 
present and prospective—are so much 
alike, so closely related, it is within the 
realm of possibilities that you and I 
should get in each other’s way, that we 
should become jealous of each other, that 
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we should harm each other, that you and 
I should prejudice our employer or our 
prospective employer against each other 
—all of which possibilities, if they be- 
come realities, are detrimental to our 
employer’s interests in numerous ways, 
and, incidentally and necessarily, al- 
though not to such a high degree, our 
respective interests. 


Since these possibilities are inherent 
in our relation to each other, and in our 
respective relations to our employers, it 
it undesirable that we should ignore them 
or deny their existence. It is better that 
we should frankly recognize their exist- 
ence and their causes, to the end that we 
may prevent them from becoming reali- 
ties. Individually, and in our state and 
national organizations, in recent years 
we have been frankly facing these pos- 
sibilities, and seeking, with a marked de- 
gree of success, to prevent them from be- 
coming realities. 


Points of Possible Friction 


The two most potent causes of conflict 
between you and me are: first, uncertain- 
ties as to or lack of recognition of the 
line of demarkation between your duties 
and mine, and between your prerogatives 
and mine, in our service to our common 
employer; and, second, the fact that each 
of us is able largely to influence our em- 
ployer’s employment or non-employment 
of the other. 


You and I now recognize, although we 
have not always clearly recognized, that 
a part of our common service to our em- 
ployer constitutes the practice of law, 
and that I have the right, and you have 
not the right, to practice law. The cause 
of the disagreements between us in this 
regard has been largely the lack of any 
common understanding as to just what 
constitutes the practice of law, partic- 
ularly as applied to draftsmanship for 
and advice to our employer. 
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In -recent years, this cause has been 
largely removed, sometimes by litiga- 
tion and court decision, but more largely 
by conferences, to which conferences the 
participants for you and for me have 
brought a large measure of clear think- 
ing and mutual respect, and a purpose to 
improve the quality of our respective ser- 
vices to our common employer. These 
conferences have resulted in agreements 
for the location, with reasonable cer- 
tainty, of the line between the practice 
of the law and trust service, and in a 
fixed purpose to conform to that location. 
They have further resulted in the crea- 
tion of effective means for the disposi- 
tion of differences that may arise in the 
future as to the location of that line, 
and in the creation of effective means 
of dealing with encroachments upon that 
line. 


On Unequal Footings 


As to the other cause of conflict of 
interest: If the job originates as the re- 
sult of dealings between my client and 
me, having been already employed and 
having attained a position of influence 
with my client, I am able to and some- 
times do influence his decision, first, as 
to whether he needs the services of any 
of you, and if so, of which one of you. 


On the other hand, if the job origin- 
ates as the result of dealings between 
your customer and you, you have a like 
position of influence with him—a posi- 
tion that may be determinative as to 
whether or not any lawyer is employed, 
and if so, what lawyer. 


While neither of us is wholly unarmed 
for this conflict, you have one weapon 
that I do not possess, the use of which 
has been the source of much controversy 
between you and me: the solicitation of 
employment. 


Self-Praise 


It is claimed that, although it is im- 
proper for me to solicit fiduciary em- 
ployment, it is proper for you to solicit 
fiduciary employment, because I have, 
and you have not, a monopoly in our re- 
spective fields. I recognize that while 
the law limits the practice of law to 
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lawyers, it permits almost any one to 
act as a trustee, or as an executor, or as 
a guardian. But I see no connection be- 
tween this fact and the fact that I ab- 
stain from soliciting fiduciary employ- 
ment, while you freely solicit it. 


I abstain from solicitation, because 
long years of experience—longer years 
than you have had in your confi- 
dential employment by your trusting em- 
ployer—have taught me that it is poor 
taste for me to solicit employment. I 
recognize the truth of Zimmerman’s ob- 
servation that, “The more you speak of 
yourself, the more you are likely to lie.” 
I have listened to the advice of Johann 
Goethe: “Say nothing of yourself, either 
good, bad, or indifferent; nothing good, 
for that is vanity; nothing bad, for that 
is affectation; nothing indifferent, for 
that is silly.” 


And so, in my rules of conduct, adopted 
by my state bars, and in my Canons of 
Ethics, adopted by my American Bar 
Association, I impose upon myself the 
obligation not to solicit professional em- 
ployment by advertisement or otherwise, 
and I see to it that discipline is inflicted 
upon any of my fellow lawyers who vio- 
late that rule or that canon. 


Maybe by the time you have been en- 
gaged in the rendition of fiduciary ser- 
vices as long as I have, you will learn 
that you are engaged in a profession, 
and there is something in the nature 
of your employment that is inconsistent 
with unrestrained solicitation, possibly 
any solicitation. Possibly that time will 
come when you, too, will decide that it is 
poor taste to solicit fiduciary employ- 
ment. 


Settlement by Conference 


As long as you solicit fiduciary em- 
ployment and I do not, there will remain 
the possibility and the likelihood of con- 
flicts between our interests, and of dis- 
agreements. These conflicts of interest, 
as well as the differences as to what con- 
stitutes the practice of law, are best set- 
tled by the conference method, rather 
than by court proceedings, or by legis- 
lation, or by constitutional amendments. 





The American Bar Association, since 
1930, has had a Committee on Unauthor- 
ized Practice of the Law. The various 
state and local bar associations have like 
committees. When I was a member of 
the American Bar Association’s Commit- 
tee, I know that there was the closest 
co-operation between it and your Com- 
mittee on Co-operation with the Bar, un- 
der the able leadership of its then Chair- 
man, Robertson Griswold, of Baltimore. 
I have no doubt that these two commit- 
tees are still engaged in solving our mu- 
tual problems, by the conference method. 


Recently I was advised by Stanley B. 
Houck, of Minneapolis, who served for 
nine years as a member of the American 
Bar Association’s Committee, that the 
relation between the American lawyers 
and the American trust institutions is 
“very fine, very cordial, very co-opera- 
tive, and constructive in every way.” 

I am glad that I personally, and as 
President of the American Bar Asso- 
ciation, can fully endorse Mr. Houck’s 
appraisement of the present day rela- 
tion, throughout the country, between 
trust institutions and lawyers. 


Serving Our Common Employer 


I do not mean to infer that all our 
problems have been solved. We still have 
among us some lawyers and some trust 
institution representatives, who are 
themselves individual problems. And we 
still have some who disapprove of the 
conference method of disposing of our 
differences—some who are so positive 
that the combat method is the only way 
of settling our differences, that some- 
times they remind one of Ambrose 
Bierce’s definition of “positive.” ‘“Posi- 
tive,” he wrote, “means being mistaken 
at the top of one’s voice.” 

Some of my group, and probably some 
of yours, seek solution by emotional 
speeches about your shortcomings and 
mine—speeches that are of the straight- 
from-the-shoulder variety—speeches that 
remind one of the observation of the 
editor of the San Francisco News. The 
editor quoted, from the advertisement of 
a certain lecturer, the statement that the 
lecturer “talks straight from the should- 
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er’; and the editor observed: “It is too 
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bad that some of these talks could not 
originate a little higher up.” 


On behalf of the American Bar Asso- 
ciation, I confidently express the hope 
and the belief that the greatly improved 
—if not entirely satisfactory—relations 
that exist today, between the American 
trust institutions and the American law- 
yers, will continue to improve through 
the years, to the end that you and I may 
the better serve ourselves, each other, 
and our employer—the American public. 


Young on New Bar Association 
Committee 


In the reorganization of its committee 
structure, the Section of Real Property, 
Probate and Trust Law, American Bar 
Assn., has established a Committee on Crea- 
tion and Administration of Trusts—Joint 
Committee, Probate and Trust Divisions. 
Arthur F. Young, vice president and trust 
officer of The National City Bank of Cleve- 
land, has been appointed to this committee, 
the first administrative trust executive in 
the Section’s official family. 
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SCHOOL DIRECTORY 


To assist trust officers in meeting their responsibility and realizing their 
opportunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those 
providing outstanding and well-rounded education. 

Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 

Trusts and Estates will be glad to cooperate with its readers in supplying 
further information on these recommended schools. 


NON-MILITARY 


NON-SECTARIAN 


NON-PROFIT 


MENLO SCHOOL and JUNIOR COLLEGE 
Grades 9-12—Two Schools—Same Campus—Grades 13-14 


Students transfer to nearby Stanford or other universities at end of 12th, 13th, or 14th grades, 
depending upon satisfactory preparation. 


Lowry S. Howard, President 


Fork UNION 


ja & accredited. Prepares for college or business, Me 
faculty. Small eevee. Supervised study. 

for small boys in new separate building. eet vay 

R. O. T. C. Fireproof buildings. Inside swimming pool. 

All athletics. Best health record. Students from 27 states 

and other countries. Catalog 41st year. Dr. J. J. Wicker, 

Pres., Box A, Fork Union, Virginia. 


Catalogues Available 


Menlo Park, California 


« « « Economic Independence 


for Women COMES THROUGH 
BUSINESS AND FINANCIAL TRAINING 


Business training is a life-long asset of the in- 
telligent woman. It brings financial independ- 
ence in youth; ability to manage household 
and estate incomes later; and security in the 
face of economic emergencies. Write for cata- 
logue describing Webber’s Course of Business 
and Financial Training for Women—a unique 
course designed for the modern young woman 
of today. 
Earl L. Smith, President 


WEBBER COLLEGE 


535 Beacon St. Babson Park 


BOSTON e AND e FLORIDA 


OAK GROVE scnoo For GIRLS 


Emphasizes Preparation for College and Gracious Living. 
and Lower 
Outdoor Recreation. 


Dramatics. Upper 
Science. Joyous 


Music, Art, 
Schools. Graduate Course Secretarial 
Riding included. Winter Sports. 


Beautiful new fireproof Dormitory and Recitation Building. 


Mr. and Mrs. Robert Owen * 


“I would have them taught facts and 
things, rather than words or signs: And 
especially I desire that, by every proper 
means, a pure attachment to our republican 
institutions, and to the sacred rights of 
conscience, as guaranteed by our happy con- 
stitutions, shall be formed and fostered in 
the minds of the scholars.” 


From will of Stephen Girard, 1830, founder of 
Girard College. 


Box 400 . Vassalboro, Maine 


The members of the faculty of Philadel- 
phia Chapter., A.I.B. teaching trust subjects 
are: Robert E. MacDougall, assistant trust 
officer, Provident Trust Company, trust ele- 
mentary; Otto P. Mann, trust officer, Fidel- 
ity-Philadelphia Trust Co., trust business; 
Maurice E. Reeve, vice president, City Na- 
tional Bank, trust management. The chap- 
ter offers 18 subjects. 





The Trust Institution and the Family 


MRS. THOS. H. RICHARDS 
President, California Federation of Women’s Clubs 


RUST services have a heart interest 

and make an appeal to every one. 
People should be educated in the matter 
of what trusts can do for them. Some 
banks have endeavored to build up their 
trust business by getting out a line of 
well-worded, beautifully illustrated book- 
lets, folders, etc., full of adjectives tell- 
ing about trust service. But why not 
train bank employees to intelligently pre- 
sent the trust business to their custo- 
mers? 


Many women never stop to ask ques- 
tions about these services, either for 
fear of showing ignorance or from super- 
stition. Go into our clubs and offer a 
program on “What Trusts Can Do for 
the Family.” Such a talk, well illus- 
trated and clearly presented, would 
bring you business and spread knowledge 
as to family security. 


One of the problems in selling trust 
service is overcoming the sales-resistance 
of the women in a family, particularly 
the wife. “Sell the woman and you have 
sold the goods” is the slogan of modern 
merchandising. Appeal to her emotions 
and ambitions for Herself and her chil- 
dren. The average husband and father 
is unwilling to go ahead with an. arrange- 
ment that is displeasing to his wife even 
if his own judgment tells him the plan 
would be best. 


Planned Management 


What’ determines whether an estate 
shall endure? Planned management is 
the answer. Someone must safeguard it 
and make it yield a dependable income 
for your family benefit. This is a high- 
ly technical task. When an inexper- 
ienced person attempts it his lack of 
knowledge may cause serious loss. 

The wife may be an old woman now 
whose husband made that will years ago 


From address before Pacific Coast and Rocky 
Mountain States Trust Conference, September 
1939, 


naming her as executrix. She may be 
a woman who knows nothing of business, 
frightened by law terms, ready to listen 
to the wrong advice of others. She will 
listen to the first person who assures her 
he can double or treble her income. 

She may be the type to whom it seems 
in order to always have enough, she must 
now pinch every penny, she does with- 
out decencies of life and probably dies a 
rich woman who never had any pleasure 
in her living. She may be a woman with 
children whose husband has willed his 
entire estate to her with the proviso that 
she care for the children. Most mothers 
qualify in this but some do not. A 
smooth adventurer comes along, she mar- 
ries him, he manages the estate and 
either dissipates it or appropriates it to 
his own use and those children have lost 
their birthright. 


Lack of Familiarity 


Many women feel that a trust ties up 
money too tightly, that such arrange- 
ments humiliate them with restrictions 
and undue expense. Women who have 
never been permitted to have anything to 
say about the finances in their home, 
whose opinions are neither asked for or 
heeded, who are always in a state of 
fear or defense as to the spending of 
money, who feel that they are capable 
of sharing the family’s financial cares 
but are never given that privilege, are 
bound to resent any plan that suggests 
restraint or control over their affairs. 
They are looking for a chance to try out 
their own ideas. 


Another factor in woman’s antipathy 
to trust management is the average 
woman’s lack of familiarity with com- 
mon business practices. An income is 
something that they can spend, some- 
thing to be taken for granted and used 
for supplying the different desires of 
their family. They do not appreciate 
the vital need of preserving the sources 
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of their income and the difficulty of re- 
placing the earning capacity of the hus- 
band. 


Remember that the average woman is 
timid, inexperienced in business affairs, 
sensitive as to her inferiority in the 
business world, and that small courtesies 
mean a great deal to her. Therefore, she 
must be dealt with with genuine sympa- 
thy for her point of view; a woman al- 
ways knows when a man wants to get rid 
of her. Legal phrases, technical terms, 
should be done away with. Use such 
terms as apply to food and shelter, edu- 
cation of boys and girls, care of old 
people. Stress the peace of mind, the 
prosperity, ease and comfort that may 
accrue if one has his property in the 
hands of a trust institution. 


Trust Service A Specialty 


Women need to be convinced that the 
trust officer’s business is as specialized 
_ ag is the practice of her physician, and 

must have explained to them the duties 
and responsibilities of an executor and 
trustee, the Federal and state regula- 
tions, how carefully the Trust Officer 
must plan investments. She must feel 
that it would be as hard for her to man- 
age her husband’s estate as it would be 
for him to make a success of her house- 
keeping. 


She must be made to feel that retain- 
ing the services of the trust officer is not 
a sign of lack of intelligence on her part, 
nor is placing her property in his hands 
a reflection on her capability or good 
sense any more than is the hiring of a 
good maid a reflection on her part as a 
good housekeeper. She must be made to 
feel that the trust institution in taking 
care of her affairs gives her leisure to 
follow her own interests, philanthropic, 
social or educational. 


It is necessary to prove to the average 
woman that trust service is like a labor 
saving device in her household, that it 
is a bulwark of safety for her family, 
protecting the family not only in finan- 
cial affairs but in time of sickness, death, 
all sorts of family crises, and that it is 
a friendly and human institution. 
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Personal Service 


It would seem wise if every man with 
a wife and family would have explained 
clearly to them the purposes for which 
trusts are created. 


Personal advice means much to a 
woman left alone to manage her affairs. 
The trust officer is trained to advise her 
about school. expense and selection of 
schools for her children, he is ready to 
give active assistance in emergencies. 


If children are left without either 
parent and their property is in trust, 
provision is made for a suitable home 
for them, selection of schools, fixing of 
their allowance, planning trips, advis- 
ing about professions, even finding posi- 
tions—counsel and help that a boy and 
girl would normally discuss with his 
father or mother. There are personal 
and even family problems that a woman 
will discuss only with another woman in 
a trust company. Such a woman must 
be level headed and sympathetic, and on 
certain problems younger men may give 
better advice and render better service 
than older ones. 


Flexibility of Trust Powers 


When a family consults as to the ad- 
visability of placing an estate in trust, 
powers of the trustee should be explain- 
ed fully: 1—A trust company may be 
given power in its discretion to encroach 
upon the principal if the income is not 
sufficient for the purpose of the trust; 
2—To withhold a portion of the income 
if all of it is not needed for the purposes 
of the trust; 3—To accelerate the dis- 
tribution of principal if the beneficiary 
is ready to receive his estate; 4—To 
withhold the distribution of principal to 
the beneficiary if he is not capable of 
handling his estate. 


Summing it all up, the value to a fam- 
ily of having an estate left to them in 
trust may be described as follows: 
Young men and women of twenty-one 
are seldom fitted to conserve property. 
Nor are they ordinarily inclined to seek 
the advice of those who are competent to 
guide them. A son cannot begin where 
his father left off; experience must sea- 
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son him. In the meantime a trust can 
protect him from his own unwise indul- 
gence. He can receive his inheritance 
unrestricted to use as she sees fit when 
he has qualified for the responsibility. 

Today there seems to be a universal 
idea that some provision will be made 
by the government that will adequately 
provide for old age. This is not lending 
to the morale of our youth who should 
be practicing thrift, planning for the 
future and shouldering their responsi- 
bilities. Perhaps education along the 
line of the trust institution may help 
a little to better this condition in our 
family life. 

One of the most effective ways to save 
for the family is to make life insur- 
ance payable to a corporate trustee. 
Life insurance in its most useful sense 
is not an indemnity for the loss of a 
valuable life; it is the medium by which 
income can be replaced. The principal 
advantage of a life insurance trust is 
that prudent, experienced management 
by the trustee will protect the fund and 
keep it in profitable employment, thereby 
providing a dependable income to women 
and children who might suffer without it. 


Advantages of Living Trust 


A living trust is a systematic method 
of accumulating an estate, the most econ- 
omical way of tranferring it, and the 
most dependable way of conserving it. 
One of the best things about a living 
trust is that it gives the maker the op- 
portunity of testing during his life time 
the working out of a trust which he may 
wish to be operative after his death. 
What will be laid aside in a living trust 
now may be secured to them for as long 
as the trust provides. This is the funda- 
mental argument which makes the con- 
sideration of a living trust advisable for 
the man who is thinking of the protec- 
tion of his family. 


Also the Trust Department is impar- 
tial in family disputes. It will deal with 
persons in a friendly human way but it 
can exercise firmness which is not shaken 
as sometimes is the case with individuals. 


Trust Man Speaks Over Air 


The approximately 5,000 trusts in effect 
in St. Louis amount to more than $1,000,- 
000,000, it was estimated by Stuart H. 
Smith, assistant trust officer of the Tower 
Grove Bank & Trust Co., who spoke August 
19 on a radio program arranged by St. 
Louisans, Inc. 

“Contrary to the popular belief,” he said, 
“only half of the trusts existing were es- 
tablished by wills—in other words, half are 
living trusts made by persons who want to 
turn over the job of handling their estates.” 

Mr. Smith traced the entrance of banks 
into the trust business back to 1880 and 
said duties in this field range from “the 
matter of deciding whether a garage which 
is among the assets in the trust needs a 
new coat of paint, to the investment of trust 
funds in many thousands of dollars of se- 
curities.” 
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Trials of An English Trustee 


Together with other business houses hav- 
ing head offices in London, banks have been 
moving their administrative quarters to 
outlying suburbs, since the war crises of 
August, to avoid the dangers of air-raids, 
lessen congestion in the “city”—as the finan- 
cial section of London is called—and assure 
preservation of essential records and con- 
tinuity of work. Typifying the migration 
of trust departments is the following notice 
in recent London papers, though not all 
have been removed to seashore resort towns 
such as Bournemouth: 


The directors of the Westminster Bank announce 
that the Chief Office of the TRUSTEE DEPART- 
MENT at 33 Threadneedle Street, London E. C. 2, has 
today 

removed to 
temporary headquarters at 
86 CHRISTCHURCH ROAD 
BOURNEMOUTH 





New Trust Regulations in North Carolina 


As a result of the recent enactment of the 
Uniform Common Trust Fund Act in North 
Carolina, the State Banking Commission has 
issued new regulations (Order No. 2) gov- 
erning trust business. In addition to pro- 
visions relating to common trust funds, 
which are patterned largely after the Reg- 
ulation of the Federal Reserve Board, the 
Order provides for the establishment of a 
trust department separate from every other 
bank department, to be placed under the 
management and supervision of a competent 
executive officer or officers whose duties 
are to be prescribed by the board of direc- 
tors. 

The board must appoint a trust committee 
of at least three directors, one of whom 
shall not be an active officer. Meetings of 
this committee shall be held not less than 
once a month. The committee must approve 
the acceptance and closing of all trust ac- 
counts, approve all investments and review 
at least once a year all trust assets, which 
must be kept separate from bank assets, and 
segregated as to each account. Assets of a 
negotiable nature must be placed in joint 
custody of two or more bonded officers or 
employees designated by the board. 


*Stock may be held in the name of a 
nominee provided the trust records and ac- 
counts rendered show the true ownership. 
The nominee shall not have possession of or 
access to the certificates except under im- 
mediate supervision of the fiduciary which 
shall be liable for any loss occasioned by 
the former. 


*Funds awaiting investment or distribu- 
tion must be deposited in the commercial 
department of the same or another institu- 
tion upon receipt of certain collateral secur- 
ity for the amount in excess of the sum in- 
sured by the FDIC. 


Advances to trusts, or overdrafts, shall 
not be made from funds of other trusts, and 
at no time may they exceed 50% of esti- 
mated income of that trust for six months 
period. Excess amount must be in form of 
loan from bank or otherwise, expressly au- 
thorized by trust instrument or approved by 
court. 


*Purchases of stock or obligations from or 
sales to bank, its directors, officers, employ- 
ees, their interests, or affiliates are prohib- 
ited except that sales are permitted with 
approval of trust committee, in cases in 
which a contingent or potential liability to 


a trust may have been incurred from which 
the bank desires to relieve itself, but trust 
must be reimbursed in cash or other ac- 
ceptable assets. 


*Sales of assets between trusts is pro- 
hibited unless permitted by instrument or 
unanimously approved by board. 


A committee of at least three directors or 
stockholders shall be appointed annually to 
examine or superintend examination of as- 
sets and liabilities of trust department and 
report to board. Certified public accountant 
or auditing department of bank may be au- 
thorized to do so. Copy of report must be 
filed with Commissioner of Banks. 


Richard G. Stockton, vice president and 
trust officer, Wachovia Bank & Trust Co., 
Winston-Salem, was chairman of the Special 
Trust Committee of the North Carolina 
Bankers Assn., which recommended adoption 


of the regulation. 


*These sections apply only to trust busi- 
ness, as defined, which does not come under 
the provisions of the Uniform Trust Act as 
enacted by the 1939 legislature. 
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Common Trust Figures 


The average value of the approximate- 
ly 6,400 individual trusts participating in 
common trust funds as of December 31, 
1935, was about $6,000, according to a 
report of the Securities and Exchange 
Commission based upon replies from the 
10 banks operating the 16 known funds. 
Of this number, some three-fourths were 
under $5,000 and a majority of these less 
than $2,000. 


Four funds were invested almost 
wholly in bonds and mortgages, six had 
no mortgages, thirteen no real estate, 
two no bonds, eight no preferred stocks 
and five no common stocks. There were 
81 investments in the average fund: 29 
each of bond and common stock issues, 
14 real estate or real estate bonds and 
mortgages, and 9 preferred stock issues. 


For more detailed data as to these 
funds, see our report in September 1938 
Trust Companies, page 305. 
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Trust Development 


Highlights of F. A. A. Convention 


N THREE “off the record” sessions, 
| &% Trust Development Division of 
the Financial Advertisers Association, in 
convention at Toronto, Canada, Sept. 11- 
14th, presented discussions on all phases 
of trust business promotion by well- 
known authorities in the field. Cana- 
dian hospitality was very much in evi- 
dence as the Hart House, social haven 
of the University of Toronto, and the 
Royal Canadian Yacht Club were opened 
to the delegates and their wives. 


Life Underwriters 


AUL Zerrahn, of the Phoenix Mu- 

tual Life Insurance Co., stressed 
two major points: first, trust advertis- 
ing literature dealing with human in- 
terest incidents has greater selling 
power than that which is written in 
technical style by officers “who feel the 
urge to blossom forth in a smashing lit- 
erary debut”; second, mail advertising, 
irrespective of its intrin- 
sic worth, must be fol- 
lowed up by _ personal 
solicitation. The latter 
is important because a 
recent survey shows that 
well-to-do-people receive 
from 30 to 40 pieces of 
direct mail material 
every day. 

Turning to the oppor- 
tunity for co-operation 
between life underwrit- 
ers and trust officers, 
Mr. Zerrahn declared 
that the need of a will 
constituted the common 
ground of approach to 
the prospects of these 
two groups. “For the 
trust department,” he 
stated, “the will ap- 
proach results in execu- 
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testamentary trusts, agency 
accounts, life and business insurance 
trusts. Such an approach on the part 
of the life underwriters results in busi- 
ness not only for him, but out of the 
insurance programming involved busi- 
ness may often be directed to his friends 
in the trust department.” 


Control of the interview by prior 
planning of the talk is essential, de- 
clared Paul H. Conway, of John Han- 
cock Mutual Life Insurance Co. A def- 
inite idea of what the program does for 
the prospect should be left with him— 
this avoids competition. Emphasis 
should be placed upon the value of the 
plan now, for what will happen next 
month may be academic, or prove costly. 


torships, 


Attorneys 


OHN M. Zuber, trust officer, Ohio 
Citizens Trust Company, Toledo, 
suggested that, to avoid the feeling on 
the part of an attorney 
that the trust company 
is interfering with “his” 
client, it should instill in 
the attorney the confi- 
dence that the trust in- 
stitution’s policies are 
sound; its facilities ade- 
quate and that it ob- 
serves its proper bounds. 
Mr. Zuber described as a 
means of accomplishing 
this objective, the 
method of having a ser- 
ies of meetings at the 
bank, attended by law- 
yers, at which are dis- 
cussed _ investments, 
estate planning, drafting 
powers, and taking them 
on a tour of the bank to 
observe its various fa- 
cilities. 
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It is important, Mr. Zuber stated, to 
keep the attorneys trust minded, by 
sending them information about new 
decisions, legislation, investment and 
tax reports, and special articles appear- 
ing in trust publications. A compli- 
ment on their good work in the pres- 
ence of clients is also helpful in obtain- 
ing good will. Trust men attorneys 
should endeavor to participate in Bar 
Association meetings and committee 
work. 


By leaving all legal work to the law- 
yers, and pointing out, in advertising, 
the importance of the attorney in estate 
matters, trust companies usually can 
win them as friends. Above all, they 
should be assured that the bank will not 
draw wills nor select attorneys there- 
for, and that the drafting attorney will 
be retained in connection with the 
estate or trust. 


Attorneys are encouraged to use the 
bank’s library, remarked Allen Craw- 
ford, vice president, Bankers Trust 
Company, Detroit, Mich. This is espec- 
ially beneficial in the case of younger 
attorneys, for it adds to their prestige 
to bring their clients into the trust 
company for such use of the library. 


A Two-Handed Job 


ELLING trust service is a _ two- 

handed job in the words of C. Ben 
Leonhard, assistant secretary, Detroit 
Trust Company. “The left hand is 
newspaper advertising and direct mail. 
The right hand is personal calls. The 
left hand softens up the prospective 
client, but the right hand carries the 
punch. 


“To sell a man we have to interest 
him enough to listen. A prospect who 
sends in a reply card certainly shows 
enough interest to be the logical object 
for the concentrated attention of a per- 
sonal call, while the others are allowed 
to ripen in the warm sun of your adver- 
tising. 

“In spite of our confidence in the ad- 
vantages of advertising, our experience 
leads us to believe that personal calls 
are necessary to produce a dependable 
volume of business. Also, that personal 
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calls will be more effective if backed 
up, or rather preceded by and co-ordin- 
ated with, well-conceived newspaper 
and direct mail advertising. Advertis- 
ing is an invitation to do business. It 
says, ‘Come over and see us some time,’ 
but personal calls are the kind of an 
invitation that says, ‘Come over tonight 
—dinner at seven.’” 


Trust solicitors should talk about the 
prospect’s interests, in a conversational 
manner rather than deliver a “trust 
company” speech, said Craig R. Smith, 
assistant vice president, Central Han- 
over Bank and Trust Company, New 
York. Questions should elicit why the 
prospect has, or has not, made his plans, 
with a view to ascertaining his philo- 
sophy. Emphasis should be placed on 
the benefits to him. 


It should be borne in mind that what 
may seem to be platitudes to the trust 
man may be news to the _ prospect. 
Statements should be supported by il- 
lustrative cases. To overcome procras- 


tination, an appeal to sentiment by word 
pictures, as well as appeal to reason, 
may be successfully employed. 


New Officers 


EOCRGE O. Everett, assistant vice 
(> president, First Citizens Bank & 
Trust Company, Utica, N. Y., delivered 
his address as retiring president of the 
Association in the form of a last will 
and testament, in which he bequeathed 
best wishes to his successor, Stephen 
H. Fifield, assistant vice president, Bar- 
nett National Bank, Jacksonville, Fla. 
Speaking on the subject of public rela- 
tions, Mr. Fifield said: 


“Bankers have not yet made it plain 
to the banking public that to do away 
with the American system of free enter- 
prise would be to affect seriously their 
personal liberty—the right to own prop- 
erty—freedom of speech—freedom of 
press or any of the other freedoms that 
we have all known and enjoyed so long 
in this country. It is up to us public 
relations men and women to continue to 
tell the story, and by so doing help to 
insure that these rights will not ser- 
iously be abridged.” 





The other officers who are to serve 
with Mr. Fifield are: as first vice presi- 
dent, Robert J. Izant, Central National 
Bank of Cleveland; as second vice pres- 
ident, Victor Cullin, Mississippi Valley 
Trust Company, St. Louis; L. E. Town- 
send, Bank of America N. T. & S. A., 
San Francisco. 


Edward W. Nippert, assistant trust 
officer, Fifth Third Union Trust Com- 
pany of Cincinnati, succeeds Granville 
Bourne as chairman of the Trust De- 
velopment Division. 


War and Investments in Canada 


What, in the final result, will war do 
to American investments in Canada? 
The American dollars that were invested 
here in 1914 were intact in 1918. When 
war came upon us so suddenly in 1914 
Canada was sliding out of a boom and 
into a slump. We were exceedingly vul- 
nerable to any major shock. 

Today the war has come just as we 
have been pulling ourselves out of a 
slump and reaching out for greater pros- 


perity. We have a productive capacity, 
we have access to developed raw mater- 
ials to a degree that would have been 


merely a dream 25 years ago. We have 
an economy that is much more ready to 
absorb the blows than the Canadian econ- 
omy of 1914. 


We have new instruments of control— 
the Bank of Canada is one example— 
that did not exist in 1914, and a spirit of 
stubborn determination in our people, 
and a realization of what our job must 
be, that we did not have and could not 
have had in the pre-war days of boom 
development and isolation from world 
problems. 

This war is going to cost plenty, but 
Canada can “take it.” I have complete 
confidence that American investments in 
Canada are safe and will come out of 
this war well protected. After the war 
our natural resources will still be there 
—only slightly diminished by the drain 
of their use in war. The physical equip- 
ment for converting these natural re- 
sources into wealth will still be there, 
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for we need not contemplate the destruc- 
tion of our country by enemy bombers 
and armies.—Floyd S. Chalmers, editor, 
The Financial Post, Toronto, in an ad- 
dress to joint meeting of F. A. A. and 
Advertising and Sales Club of Toronto, 
Sept. 12, 1939. 


F. A. A. Presents Play 


One of the features of the Financial Ad- 
vertisers Association in Toronto this month 
was a play entitled “Twenty-five Years of 
Public Relations,” presented and acted by 
members. It describes the public relations 
program of a newly organized bank in a city 
of 100,000 population. R. D. Cameron, of 
Continental Illinois National Bank and Trust 
Company of Chicago, had the role of Mark 
A. Record, vice president and trust officer. 
The dialogue in which he took part follows: 


President: I know we would all like to °* 


hear what Mark has to say about the trust 
department. 


Vice-President: Most of the day yesterday 
I felt as popular as a skunk at a garden 
party. Although we didn’t get a single 
piece of trust business on the books, I am 
happy to report that I have two appoint- 
ments for today; at least one should result 
in immediate business, and maybe the other. 
Trust business, as you know, is not usually 
closed on the first call. It is a matter of 
slow growth, but I am confident that there 
is a place for my department in the bank 
and for our service in Hometon. 


If we get into the black in two or even 
three years, we will do better than average, 
but that will take perseverance. We want 
no specific solicitation of trust business, 
however, until we have had a chance to 
check the prospect; but I do hope we shall 
have a lot of names to work on, and I shall 
look to our directors and staff and every- 
body connected with the bank to assist in 
securing new trust business. Before long I 
shall want to arrange with Ernest (Ernest 
N. Dever, assistant cashier) to devote a part 
of his advertising appropriation to the trust 
department. 


President: You know, Mark, that I feel 
and we all feel that your department will 
with our help eventually prove to be a profit- 
able part of the bank, and I believe we all 
agree with you that our trust business will 
develop when a proper presentation is made 
to those who are likely to be interested. 





Close Corporations in Trust 


BUSINESS man who wishes his in- 

terest in an incorporated business 
retained after his death, should definitely 
and specifically authorize or direct such 
retention, and a fiduciary should not rely 
upon general, even though very broad, 
retention or investment authority given 
to it as executor or trustee as a basis 
for retaining a close corporation holding 
or continuing the business of the corp- 
oration. 


The fact that a trust company as 
executor or trustee may receive and hold 
shares of stock in a close corporation 
business, does not now under the law re- 
quire it to make itself directly respon- 
sible for the conduct of the business or 
the management of the corporation, even 
though the retention of the corporation’s 
shares in the estate is authorized and 
even though the estate may hold the ma- 
jority of the outstanding stock of the 
corporation. 


Minority holdings in close corpora- 
tions represent varied and difficult prob- 
lems. The holder of a minority interest 
has no real voice in the corporation. He 
is subject to the good-will or the ill-will 
of the controlling stockholders. A minor- 
ity stockholder frequently finds himself 
and his investment hopelessly frozen up 
in a corporation and in a position where 
he can do nothing but sit on the lines and 
watch. It is not an exaggeration to say 
that, in most cases, it is practically im- 
possible to find a purchaser or to make 
a satisfactory sale of a minority interest 
in a business because few people will 
voluntarily step into such an unfavorable 
position. 

If a trust institution accepts an ap- 
pointment as executor or trustee of an 
estate or trust which is the owner of 
the control of a corporation, it should 
promptly have the business and prac- 
tices of the corporation thoroughly in- 
vestigated and verified by disinterested 
qualified accountants or other experts 
who are engaged by the trust company 
and reporting solely to the executor or 
trustee. In this connection, while it is 


important to have inventories properly 
valued, this is not the only asset need- 
ing investigation. The receivables, pay- 
ables, machinery and equipment, partic- 
ularly as to whether or not the equip- 
ment is owned or leased, and the condi- 
tion of the equipment from the stand- 
point of obsolesence are exceedingly im- 
portant. Finally, we should never over- 
look the importance of having the capital 
stock records of the corporation com- 
pletely verified. 


Every trust institution which volun- 
tarily takes upon itself the responsibility 
for supervising the affairs of a close 
corporation, should realize that to do a 
thorough and effective job, the officers 
and staff of the trust company must de- 
vote a great deal of extra effort and 
time to this undertaking. By so doing, 
the organization greatly increases the 
cost of administering the estate or trust 
involved. 


The trust institution should also real- 
ize that no matter how outstanding a 
job it does or how much extra respon- 
sibility it may take upon itself in the 
interest of an estate or trust, the com- 
pensation the trust institution will re- 
ceive will not cover the additional cost 
for such extra service. Executors’ and 
trustees’ commissions are now relatively 
low and provide only a very nominal 
margin of profit over the direct usual 
cost of administering an estate or trust. 
Any increase of costs for extra services, 
which are not required, reduces the slim 
margin existing between operating costs 
and commissions to be received.—A. I. 
Johnson, asst. trust officer, First Trust 
and Deposit Company, Syracuse, N. Y., 
at Graduate School of Banking, June, 
1939. 


Commercial Credit Company has elected 
to retire, on September 30th, 1939, at 103%, 
its 3%% Debentures due 1951. The Octo- 
ber 1, 1939, and subsequent coupons must 
be attached to the bonds which should be 
presented to the Bankers Trust Company, 
Paying Agent, 16 Wall St., New York City. 





Needed: Sound Trust Publicity 


What the Newspapers Welcome and Public Requires 


WILLIAM L. AYERS 
Managing Editor, Chicago Journal of Commerce 


EVERAL months ago I sat with Ed 
S Nippert of Fifth Third Union Trust 
Co., Cincinnati, and Al Journeay of The 
Purse Company, listening to the former 
tell of the fine program he was lining 
up for this meeting. The speakers were 
assigned various topics related to getting 
new trust business. I remarked: “I 
think that the trust people must drive 
away nearly as much business as the 
new business departments can obtain.” 

I recited instances I had known of 
in support of my contention that the 
trust field by and large was the greatest 
laggard in application of sound public 
relations that I ever had encountered. 
The upshot was that both of my friends 
decided that perhaps I ought to tell this 
convention what I thought. 

Several times since I have admonished 
myself with the thought: “If I could 
only keep my big mouth shut.” But then 
I’d get thinking, “Well, that’s exactly 
what a lot of trust people think and 
that’s exactly why I criticize them.” Too 
many of the dictating powers in the 
trust business follow a. blanket policy of 
silence, often to their detriment. They 
are not good judges of timing. 

I don’t believe you can discuss pub- 
licity in itself. Any trust company that 
attempted to set up a publicity depart- 
ment as such, without tying it into a 
broad public relations program, would 
be making a greater mistake than if 
they did nothing. 


Components of “Public Relations” 


What constitutes “public relations?” 
When I was a professional in that field, 
we used to give this definition: The pub- 
lic relations of a commercial, industrial 
or financial organization must be regard- 


From address before the Financial Advertisers 
Association Convention in Toronto, Canada, Sep- 
tember 1939. 


ed as the effect produced by the sum 
total of that organization’s contacts with 
the public, in any and every form. 

Considering particularly that line “the 
organization’s contact with the public, 
in any and every form,” you can arrive 
at only one conclusion—namely the prob- 
lem of public relations is one of giving 
constant thought to a thousand details. 
If it is only a telephone conversation, 
public relations are involved; your em- 
ployee’s private conversations with 
friends; what does he think of your in- 
stitution?; what does he think of the 
corporate fiduciary? 


Poor Correspondence 
The directors of a certain bank had 


‘very intelligently nominated an execu- 


tive, ideally equipped by training and 
experience, to survey the bank’s corres- 
pondence. Here are some highlights of 
what he told me: 


The trust department was the worst 
offender of any department of the 
bank in ereating unfavorable public 
reaction to correspondence. 

The mere consciousness that some- 
one would see the correspondence had 
caused a complete change in its style 
in the trust department. 

Most mistakes seemingly were small 
matters but exactly the kind to create 
ill feeling. 

They were practically all due to one 
single cause — thoughtlessness. The 
men usually completely forgot the 
human relation. 

If a girl out in California notified the 
bank that her father died last Tuesday, 
how do you think she felt when she got 
the reply of the bank: 


“We note that Mr. Smith died on Tues- 
day. We will take necessary steps to 
have his will probated at the earliest pos- 
sible date. We extend our condolences.” 


825 
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To that girl the deceased was the 
greatest fellow in the world, and even 
the biggest bank in the world should feel 
deeply sorry to learn of his passing and 
perhaps should have sent some flowers. 

Another constant repeater was “Dear 
Sir.” No one would get offended if you 
wrote: “Dear Mr. Jones,” but he might 
feel deeply so if after doing business 
with the same man in the same bank 
for years, he couldn’t get on such a 
simple basis of friendship as being ad- 
dressed by name. 

It was found that frequently where 
the bank had made a mistake and had it 
called to their attention by telegraph that 
the man in charge of the account invar- 
iably hastened to set it right but not 
once did he write: “We feel that the 
least we can do is pay for the telegram 
it was necessary for you to send us.” 

The most frequent of the sins in cor- 
respondence was the delay in answering, 
the next the holier-than-thou attitude un- 
consciously assumed by the bank man, 
the next the cut and dried manner of 
replying to inquiries without giving in- 
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formation, such as the fellow who can’t 
understand why his check from an estate 
is smaller this year than last. 

After all, the beneficiary of today may 
be the testator of tomorrow, so he is 
entitled to courtesy as a matter of good 
business if not for the sake of human 
kindness. He may get around quite a 
bit with people with money and have no 
hesitancy in saying what he thinks about 
such and such a bank, which saved its 
good manners solely for the use of its 
fee paying customers. 


Location of Trust Department 


Some months ago I walked into a bank 
seeking the head of the trust depart- 
ment. I had to ask four different people 
for directions before I located his private 
office, so well concealed was it from the 
curious public gaze. I would have a sign 
that would instantly lead a visitor to the 
trust department regardless of which 
entrance of the bank he came through. 
Having made the department itself sim- 
ple to find, I would have someone at a 
reception desk who made everyone feel 
they had rendered a 
great service by visiting 
that department. 


About Attitudes 


How many times have 
you heard comment upon 
the superior attitude dis- 
played by certain trust 
officers, for example: 
“The difference between 
the trust men and the 
old-time enlightened per- 
sonal trustee, is that the 
latter is an individual, 
if you please, not a fac- 
totum of four stories of 
concrete, trying to please 
an unimaginative super- 
ior instead of applying 
himself honestly and 
vigorously to the per- 
sonal problems of his 
clients. A good trustee 
is a combination of 
father confessor, busi- 
ness manager, lawyer, 





and guardian of the children, having 
human understanding and the personal 
touch. The individual whom he serves 
usually is interested in knowing the why 
of things, perhaps wants a primer lesson. 
Many trust men I know don’t do that. 
They haven’t the time or the patience 
or the understanding.” 


Present Inadequacy of Publicity 


Publicity is only one factor in public 
relations. First comes policy, then pub- 
licity, and under publicity can come all 
manner of things other than getting 
stories into the newspaper. I am going 
to approach publicity from its narrow- 
est sense—Newspaper Publicity. 

I wrote to eight financial editors of 
metropolitan newspapers in eight differ- 
ent cities. I did not receive a single 
reply that was not highly critical of the 
publicity practices, or lack of them, of 
the trust institutions in their city. 


In reply to the question: “What is 
your personal opinion of trust companies 
and trust departments of banks?” one 
man said: “I believe they are an impor- 
tant factor for people whose fortunes 
are not large enough to warrant their 
own research experts being retained on 
an annual or other basis.” He replied 
“Very definitely” to the question whether 
they performed a service and “Yes” if 
he would name one to handle his estate. 
To “How has their record been,” he said, 
“On the whole, good.” Then came No. 
5 which was: “Do trust companies handle 
their publicity and public relations activ- 
ities intelligently?” His reply to that 
was “Publicity badly handled; advertised 
poorly or not at all.” 

No. 6: “Do you feel you are well in- 
formed on the functions, activities, and 
merits of trust companies?” This in- 
dividual very succinctly said :“NO!” He 
added: 


“I have never made a study of trust 
companies but I have what might be 
called considerable personal experience. 
I have found that what might be called 
substantial fortunes have, without the 
benefit of trusts, been largely dissipated 
through inexperience, etc. From that 
angle alone, I personally feel. that trusts 
are essential and that some experienced 
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agency, such as a trust company, should 
play a very vital part in the business pic- 
tures of families. Going a bit further in 
that direction, those members of the fam- 
ily which have had their holdings in trust 
have fared a good deal better than those 
who have not.” 


Give Them Information 


The second reply from a financial edi- 
tor of a large metropolitan daily, stated: 


“Frankly, I have little feeling one way 
or another about trust companies. I 
think they perform a service and that 
without them we’d have to create some- 
thing to take their place. At the same 
time, it is probably true that their service 
charges are higher than necessary and 
that there could be adjustments both in 
costs and services which could be bene- 
ficial to those who use such companies. 


“I would prefer leaving conduct of my 
estate up to a trust company rather than 
to an individual executor, for the reason 
that trust companies would be less apt 
to be biased in handling the estate and 
undoubtedly would use more wisdom in 
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conserving or building or liquidating it, 
whichever the case might be. 

“As to handling their public relations 
intelligently, I would say that, in common 
with most banks, they are woefully lack- 
ing in the human touch which should 
make them acquainted to the people at 
large and win their friendly leanings in 
those circles where they need it. I think 
their public relations are handled too 
much like they handle their trusts—too 
impersonally. They ought to warm up, 
become human, educate the people 
through institutional 
leave no effort undone to show they are 
not merely a cold-blooded machine, but 
that they are part of the business which 
is the people itself.” 


In those two letters lies the founda- 
tion of my criticism of the publicity ef- 
forts—or rather the lack of them—of 
the trust institutions. They are not the 
exception. “We don’t know a great deal 
about the functions of trust institu- 
tions.” That is not their fault. It is 
yours. 

Here are men that are charged with 
“interpreting” your institutions to the 
public. How do you expect them to “in- 
terpret” if you don’t keep them fully in- 
formed? 

Still they are receptive, inclined to 
think well of the corporate fiduciary as 
such. Why not make that positive? The 
material you send to a newspaper office 
need not always be the basis for a news 
story. The average newspaperman wel- 
comes information. It is quite all right 
to furnish background material for fu- 
ture use. It seems to me that the trust 
field is replete with background material 
that ought to be’in every newspaper of- 
fice, and particularly sent to every finan- 
cial editor. 


Get Together With Newspaper Men 


One of the most intelligent discus- 
sions of publicity from your side of the 
table that I have ever run across was by 
William H. Neal, who, while president 
of this association made an address be- 
fore the Mid-Winter Trust Conference, 
which I read in “Trust Companies” for 
February, 1938. He said: 


“The fact that banks and trust com-. 


panies experienced a bad press during the 


advertising and 
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troublesome depression years was not al- 
together the fault of the newspapers. We 
blamed the press for distortion and sen- 
sationalism, but too often when report- 
ers tried to get both sides of the story 
they found the door at the bank closed to 
them. Through reticence or downright 
indifference bankers and trust men often 
refused to give out any information, leav- 
ing the reporters to their own devices in 
presenting the news.” 

In the last several years we have had 
some pretty interesting and newsworthy 
stories break in Chicago affecting trust 
departments. I can’t recall ever be- 
ing invited to come in either formally or 
informally to discuss either on or off the 
record any of these stories, with the ex- 
ception of one which involved a long- 
drawn-out dry court hearing, and which 
was not such a big story any way, ex- 
cept to the particular bank affected. 
Rightly or wrongly, I have always felt 
that was the influence of the legal de- 
partment and perhaps they had good 
reason for confining their remarks to 
court records. 

Never, at the end of the litigation, has 
a trust official sat down and analyzed the 
case for me. Never have I received a 
memo pointing out lessons, points, or con- 
clusions of that litigation. That is a 
big mistake. If I were a publicity or 
public relations man for a trust com- 
pany or a group of trust companies I 
would never fail to point the morals if 
there were any. They probably wouldn’t 
be printed and I wouldn’t ask that they 
be printed or expect it. But I’d know 
full well that somewhere in the minds 
of the newspapermen I sent that to a 
thought would have been planted. 

If a reporter came around to the bank 
to find out what a suit was all about, 
I’d see that he got to talk to someone 
who would tell all the facts, be honest 
about any criticism that might rightly 
be coming to the bank in the conduct of 
the estate, point out any mistakes of 
honest judgment that had been made, 
while I was getting over the bigger idea 
of the advantage those beneficiaries had 
in collective judgment, experience, stew- 
ardship, and a financial responsibility 
sufficient to make good any mistakes with 
which the bank was properly chargeable. 





The reporter of today may be the pol- 
icy dictating editor of tomorrow, so don’t 
let him get any more prejudices than he 
has to have. 


Don’t Wait Until You Want Something 


Don’t wait until you want something 
before you try to get your trust depart- 
ment officials known to the newspapers. 
You can find plenty of innocent and 
simple ways to bring it about. Perhaps 
if you do, the newspapermen will find 
that the trust officers aren’t such a crusty 
lot as they’re painted. They might even 
drop in occasionally for a chat and per- 
haps they’ll dig up a story or two that 
might go a long way toward reaching the 
public. 


I think that the trust departments are 
alive with stories that are almost as 
direct as would be the headline that there 
are bankers who are not embezzlers. 
Isn’t it time the trust people take the 
aggressive? .Can’t something be done 
to overcome the aversion of the legal 
mind to anything approaching publicity? 
Mr. Neal in the speech previously quoted 
said: “American trust institutions have 
a remarkable and dramatic story of use- 
fulness and service to tell.” When is 
someone going to start telling them? 


Certainly it is the newspapers’ job to 
dig up news, but it’s a lot more profitable 
and certainly less expensive to get that 
which you can reach with a pick-ax be- 
fore you start blasting with dynamite. 


Qualifications of a Publicity Man 


I recognize that publicity for a trust 
institution isn’t simple. Certainly not 
just any newspaperman could come in 
and do the job. If any of your institu- 
tions decide that they want to start a 
publicity department, I would urge that 
they think long and deeply before they 
selected their man. He would have to 
have these things: 


1. Recognition within his own institu- 
tion. Recognition that while he may not 
know the law, he did know public rela- 
tions and publicity and therefore his 
counsel was to be reckoned with. He 
would have to be big enough to command 
the respect of his own organization’s top 
ranking executives. 


The Dependable 


Executor and Trustee 
for Almost Half a Century 


Mississippi Valley Trust Co. 


St. Louis 


2. Knowledge of what constitutes 
news, what news the papers want or are 
seeking, and how to write it. 

3. Acquaintanceship with the news- 
papermen, the reporters, the editors, so 
that he could sit down and talk informal- 
ly or confidentially with them and to find 
out what was in their mind. 

4. Confidence of the newspapermen so 
that they would accept his word, trust 
him, feel that he was working for them 
as well as his direct boss. 

5. Service, by maintaining an open 
door that encouraged the newspapermen 
to come in, and by at all times showing 
a desire to cooperate. 

6. Information on ali phases of the 
trust business, particularly of his own in- 
stitution, so that he could clarify any 
question in the mind of any of his con- 
tacts. 


The newspapers would welcome that 
intelligent job of publicity. The pub- 
licity man for an institution performs a 
service just so long as he sticks to news 
and service to newspapermen, and does 
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not slop over into the field of advertising. 
The yardstick is very simple. 


1. Is the item news? 

2. Does it contain the same factual 
material that we might have obtained 
had we sent our own reporter? 

3. Do we believe it to be as truthful 
and as accurate as it would be if our own 
reporter obtained the story direct from 
the principal? 

Some of you are going to say to your- 
selves that you have no public relations 
problem. If you do, you are deluding 
yourself. Maybe you won’t become aware 
of it for one year or five years or ten 
years. Public relations counsellors tell 
me they rarely are called in by a business 
executive until trouble has broken out, 
usually serious enough to complicate the 
counsellor’s problem to the point where 
he has to charge twice the normal fee. 

If it’s only the question of the bene- 
ficiary not understanding why he’s only 
getting $5,000 a year when he expected 
$20,000, you are right up against public 
relations, because too often the bene- 
ficiary hasn’t studied the difficulties of 
investment, doesn’t realize that you can’t 


get 5 or 6 per cent or even 4 per cent 
with safety, and no one has taken the 
trouble to try to get it over to him. 
There, incidentally, is a fine job for the 
publicity man and he’d get a lot of it 


printed too. The investment department 
alone could supply material to keep him 
fairly busy. 

I have heard of trust men saying: 
“That unfavorable publicity did not hurt 
us.” Bunk! Or else: “The public for- 
gets; we are living it down.” Double 
bunk! You never live it down. You 
may not hear about it and the individual 
may not even remember, but deep in a 
recess of his mind is a probably unex- 
plainable prejudice—he just doesn’t want 
to do business with your bank, or maybe 
any bank. 

I sincerely believe that corporate fidu- 
ciaries are essential to our economic 
fabric. Only a very small percentage of 
the great body public have any realiza- 
tion of this fact, even among those $100,- 
000 and above estates. You need publi- 
city, you need public relations—and 
pretty badly. 
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Riggs National Bank Announces Sale 
of Garfinckel’s 


The sale of the Garfinckel Department 
Store, together with the real estate in 
which it is conducted was announced re- 
cently by the Riggs National Bank, of 
Washington, D. C., co-executor and co- 
trustee of the Estate of the late Julius Gar- 
finckel who died on November 6, 1936. A 
group of investment banking firms pur- 
chased the business for $4,890,000 and will 
shortly issue preferred and common stock, 
to be underwritten by the members. 

The business, which was a sole proprietor- 
ship, was conducted by the executors since 
Mr. Garfinckel’s death, with an increase in 
volume and profits. Executives and em- 
ployes will continue with the new manage- 
ment, 

Under Mr. Garfinckel’s will, old and faith- 
ful employes, the Y. W. C. A., Emergency 
Hospital and All Souls Unitarian Church 
received $211,000 in cash legacies; annuities 
are provided for certain relatives and em- 
ployes and the residue is to be paid to the 
Young Woman’s Christian Assn. of the 
District of Columbia for the establishment 
of the Hannah Harrison School of Industrial 
Arts in memory of his mother. 


a | en 
Will Written in Rhyme 


Edinburgh, Sept. 12.—(UP)—The will of 
David Mair of Ayr has been filed at the reg- 
ister house, Edinburgh, addressed to two 
trustees. It reads: 


“Hars are we met, twa merry boys, 
We’ve often happy been as three. 
Now, since I’ve left these earthly joys, 
Please kindly act as my trustee. 
I hereby certify tae you all 
My possessions tho but few 
I leave untae my sisters baith 
Maggie and Libzie. At my daith 
I grant tae each an equal share 
I’m yours respectfully, 
David Mair.” 
ee 


Pennsylvania Bankers Association com- 
mittee appointments for 1939-40 include: 
Earl A. Morton of Commonwealth Trust 
Co., Pittsburgh, as chairman of Committee 
on Cooperation with the Bar; Edgar A. 
Jones of Scranton-Lackawanna Trust Co., 
Scranton, chairman of Committee on Legis- 
lation; and Carl W. Fenninger of Provident 
Trust Co., Philadelphia, as chairman of 
the Committee on Resolutions. 





Trust Research Reveals 


6c HERE are five things of special 

T interest to the general public and 
five more of special interest to bankers 
and trust men that trust research has 
brought to light,” according to Gilbert 
T. Stephenson, Director of Trust Re- 
search, Graduate School of Banking, 
A.B.A. 


To the Public: 


Trust service is a necessity, because 
there is need of some person or agency 
who makes a business of rendering trust 
service; 


Trust service can be rendered best by 
a corporation, because of continuity, spe- 
cialization and financial responsibility; 


Banking is the logical associate of 
trust business, because the commercial 
bank supplies ample capitalization, is 
known and accessible to almost every 
one in need of trust service, is the logical 
place for people to go to discuss their 
business, and provides interchange of in- 
formation through its correspondent 
bank relationships; 


Trust institutions have proved their 
trustworthiness, as revealed at various 
times by the Comptroller of the Curren- 
cy, who reports that no losses have been 
suffered by beneficiaries of trusts ad- 
ministered in national banks liquidated 
since the banking holiday in 1933, and 
on the whole “the record constitutes an 
important contribution to the mainten- 
ance of public confidence in the corpo- 
rate fiduciary”; 


The trust institution is a com- 
munity asset, economically, by supplying 
through investments capital funds for 
production of wealth, by conserving the 
wealth of the community through pre- 
Serving property values and caring for 
the property of incompetents, the inex- 
perienced, etc., and by promoting better 
distribution of wealth through aiding in 
planning well-conceived wills and trust 
agreements; socially, by rendering sym- 
pathetic and personal service to widows, 


children, etc., by standing in loco paren- 
tis, and by relieving those would devote 
their talents elsewhere from the burdens 
of property-management; publicly, by 
serving as trustee of community trusts 
and as custodian or trustee of capital 
funds of endowed institutions. 


To the Trust Men and Bankers: 


People are ready and willing to pay a 
reasonable price for trust service, pro- 
vided they are assured that (1) the in- 
stitution really knows what is reason- 
able compensation and is not fixing fees 
arbitrarily, (2) “everyone is being fed 
out of the same spoon,” and (3) each in- 
stitution’s fees are in line with those of 
others in the same trade-area; 


The public demand high standards, 
because trust institutions have adver- 
tized that they are specialists; 


Trust institutions must handle small 
estates and trusts, if they are to prosper, 
because there are many more small 
estates than large ones, the large ones, 
after acceptance, are often broken down 
into small trusts, and through “redistri- 
bution of wealth” the average estate is 
becoming smaller than it was years ago; 


Directorship is a reasonable assign- 
ment, because “the law does not impose 
upon a director any greater responsibil- 
ities or liabilities than a reasonable man 
has a right to expect of the director” 
of a trust institution*; 


The trust field is ready for a period of 
expansion because of public confidence in- 
spired by trust worthiness, improvement 
in governmental regulation, and deposit 
insurance; because the banks are getting 
ready to handle the small accounts; trust 
men are learning what the public wants 
to know about trust business and are 
“educating” them accordingly, and finally 
“the signs of the time seem to point to 
business recovery.” 


*See Stephenson, Studies in Trust Business, page 





Loans on Trust Collateral 
Trust Department’s Relation to Bank Loans 


F. H. SCHMIDT 
Vice President & Trust Officer, California Trust Company, Los Angeles 


REDIT men at one time or another 
have soundly belabored their trust 
department for refusing to give credit 
information about some trust. The trust 
department was justified in refusing the 
request, for a Trustee should not disclose 
information about its trusts. 


Under Section 103 of the Bank Act of 
California the disclosure of information 
concerning private trusts is prohibited. 
Aside from Section 103, the Civil Code 
and many decisions express the confiden- 
tial nature of trusts. 

The American Bankers Association’s 
“Statement of Principles of Trust Insti- 
tutions,” (§2 of Article III) states: 
“Personal Trust Service is of a confiden- 
tial nature and the confidences reposed 
in a trust department by a customer 
should never be revealed except when 
required by law.” This Statement of 
Principles is included in the appendix to 
Regulation F of the Board of Governors 
of the Federal Reserve’ System. 


The relationship between Trustee and 
Beneficiary is a confidential one, and no 
third person should ask a Trustee to vio- 
late that confidence, unless the Bene- 
ficiary has given written authorization 
to the Trustee to give out information. 
If someone telephones a Trustee to ask 
whether or not it has a trust for a given 
individual, the Trustee should refuse to 
answer the question even though it has 
no trust account for that person. Some 
Trustees might say “no” definitely, and 
if seven out of eight trust companies 
answer “no” and the eighth refuses to 
answer, it would be logical to guess that 
the eighth one might have a trust. 

There is a very real danger in making 
unauthorized inquiries of a Trustee who 
is honestly representing the interests of 
the parties to the trust. Should a Trus- 


From ‘address before Los Angeles Bank Credit 
Men’s Association. 
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tee by reason of such unauthorized inqui- 
ries obtain information that attachment, 
execution, or other action detrimental to 
the Beneficiary’s interest, is imminent 
must the Trustee notify the Beneficiary? 
It’s worth thinking about. If there is 
a legitimate reason for securing trust in- 
formation, get the written order of the 
Beneficiary directed to the Trustee. 


Information on Court Trusts 


Court trusts, (which include testa- 
mentary trusts, guardianships of minors 
and incompetents, executorships, admin- 
istratorships, and other trusts which are 
designated as court trusts by agree- 
ment), are all under the jurisdiction of 
the [Superior] Court. A complete file 
of all documents is maintained by the 
Clerk of the Court in connection with 
each such fiduciary account. In addi- 
tion, all statements and reports on the 
condition of the trust which are made 
by the fiduciary are also placed in this 
file. If, therefore, information is sought 
about a court trust, get the name of the 
estate, guardianship or testamentary 
trust and the court file number if pos- 
sible, and go directly to the Clerk of the 
Court, who will permit examination of 
the entire file. The Trustee will be quite 
cooperative in telling whether or not the 
data have changed in any respect. Some 
trustees will give out information about 
court trusts to reputable inquirors on re- 
quest, on the theory that everything 
about the trust is a matter of public 
record. 


Although there appears to be no ex- 
press statutory prohibition against giv- 
ing information about court trusts, 
sound judgment and an appreciation of 
responsibility should control. It does 
seem that where the Beneficiary of a 
Court Trust is a customer of the com- 
mercial department and applies for 





credit, there is reasonable ground for 
the supplying of information, 


Bank Loans Secured by Trusts 


There are many advantages in the use 
of a trust as security for a loan which 
is in trouble or as security for making 
a new loan which might otherwise not 
be made, especially where important fac- 
tors in the security are the care and 
maintenance of the property and the pre- 
servation of the income. Some of these 
advantages are: 


(a) If the assets are under a Decla- 
ration of Trust, the Beneficiaries cannot 
dissipate them by transfer, sale or en- 
cumbrance. Since title to the property 
is transferred to the Trustee, only the 
Trustee can dispose of it, and then only 
under the restrictions imposed by the 
trust. 


(b) The Trust can be drawn so as to 
provide for full management of the prop- 
erty by the Trustee or as directed by the 
creditor. In that event full control over 
the income is exercised and every dollar 
is properly accounted for. 


(c) A debtor who is in difficulty may 
by agreement with all of his creditors 
assign or transfer all of his assets into 
a trust with proper directions for liquid- 
ating the assets and ultimate distribu- 
tion to the creditors entirely without the 
intervention of court proceedings or 
bankruptcy. If all creditors agree to 
the arrangements, there can be no ques- 
tion of preference. The big advantage 
of this plan is that it permits an orderly 
liquidation of the assets at a fair price. 
Furthermore, it permits the operation 
of a going concern for any length of time 
that the creditors may desire. Generally, 
there should be a creditor’s committee 
designated under the trust with author- 
ity to act for all creditors. 


Trust Carries On 


(d) If a trust is created while the 
debtor is solvent, the subsequent bank- 
ruptcy of the debtor does not suspend 
the powers of the Trustee and the title 
to the assets remains in the Trustee and 
subject to all the trust provisions. Some 
delay arises in case the Trustee is asked 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


to foreclose because it is the practice to 
secure the consent of the Referee in 
bankruptcy before actually selling. If a 
trust is created, while a debtor is insol- 
vent, and is set up for the benefit of only 
one or a part of his creditors, it can, of 
course, be upset under the Bankruptcy 
Act. Even though it is a preference, 
however, if the required four months 
elapse after creation of the trust it still 
cannot be upset. It would be my guess 
that a preference would stand a better 
chance of going through the four months 
period without attack if the trust plan 
is used. 


(e) Attachment or execution on the 
debtor’s interest does not interfere in 
any way with the Trustee’s powers under 
a valid trust. The Trustee may refuse 
to disregard the attachment or execution 
without some protection, but at least the 
security doesn’t get away. 


(f) Sometimes it is important, for 
competitive business reasons, that the 
ownership of certain property be not 
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made a matter of public record. This 
can be accomplished by placing the title 
in trust. This also permits the true own- 
er to use its full value for credit pur- 
poses. 


(g) A trust often permits the making 
of a “rescue” loan, which might not 
otherwise be possible. If the debtor is 
a difficult individual or there are dissat- 
isfied junior creditors, it might be better 
to use a corporate trustee not connected 
with the lending institution in order to 
avoid a later charge of mismanagement 
which an unscrupulous debtor might file 
if the project does not work out satis- 
factorily, using the relationship between 
the loan department and the trust de- 
partment as a basis, however unfounded, 
for his attack. 


Flexibility of Trusteed Collateral 


(h) The trust plan affords a flexible 
line of credit. The Declaration of Trust 
simply provides that property held there- 
under shall constitute security for all 
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indebtedness in favor of the bank until 
paid and until the property is recon- 
veyed to the owner. This eliminates the 
necessity of taking a new trust deed or 
mortgage each time an additional or new 
loan is required, thus saving a substan- 
tial amount in refinancing costs and title 
charges. In addition, neither the terms 
of the trust nor the amount of the in- 
debtedness need be disclosed to the pub- 
lic. 

This does not, however, apply to sub- 
division trusts. The practice of all local 
trust companies now is to record subdi- 
vision trusts in order to actually disclose 
the true owner. Because of certain court 
decisions, this has became necessary in 
order to protect the Trustee against law 
suits based on misrepresentation of the 
property by the sales agent. The record- 
ing of these subdivision trusts is not a 
violation of Section 103 if the Trust is 
accepted with that condition and contains 
a provision that it shall be recorded. Dis- 
closure of the debt in a subdivision trust 
can be avoided by using a straight trust 
without mentioning the debt, and then 
taking an assignment of the beneficial 
interest as collateral to the loans. 


(i) Last, and as a sum total of the 
advantages, there is a complete preser- 
vation of all benefits of the property for 
the exclusive use of the creditor. 


Loans To Beneficiary of Trust 


Before lending to the beneficiary of a 
trust on the security of his interest 
therein, determine beyond any doubt that 
the beneficiary has a vested interest in 
the property and the right to pledge that 
interest as security for a loan. If the 
trust is a spendthrift trust the corpus 
cannot be reached. [Do not be misled 
by such cases as Kelley v. Kelley, 11 Cal. 
(2d) 356, as most spendthrift trusts pro- 
vide that only income shall go to the ben- 
eficiary, and that corpus goes elsewhere 
upon the beneficiary’s death.] Further- 
more, if the trust contains a valid pro- 
vision for the accumulation by the Trus- 
tee of any income not needed for the 
care, maintenance, and support of the 
beneficiary and of persons dependent on 
him, in the station in life to which he 
has been accustomed, the income cannot 





be reached until it is actually in his 
hands, and that is usually too late. 

In addition to determining that the 
beneficiary’s interest is vested, secure his 
statement stating exactly what his inter- 
est is and then secure a similar state- 
ment from the Trustee. An assignment 
to the Trustee must, of course, be pro- 
cured from the beneficiary and filed with 
the Trustee. The situation in Califor- 
nia with respect to spendthrift trusts is 
very completely reviewed in the Canfield 
case (97 Cal. Dec. 228) .* 


Credit should not be extended to the 
beneficiary of a spendthrift trust. If 
the creator of the Trust had no confi- 
dence in the beneficiary and felt that he 
had to be protected against himself, why 
should another’s judgment be any bet- 
ter, when he knows him not half so 
well? If a loan must be made to a ben- 
eficiary who has only a life interest in 
a Trust, he should be required to supply 
life insurance for the bank’s protection 
in case of his death. 


Bank credit men and loaning officers 
as well should be able to produce a large 
volume of trust business, and I don’t 
mean trust business which is forced upon 
a borrower in exchange for credit accom- 
modations. That kind of trust business 
is undesirable, it is unprofitable, and it 
has its pitfalls. No trust business is 
worth while unless it performs a real 
and needed service for the customer or 
is necessary properly to protect the loan. 


The credit department or other depart- 
ments will often find that a depositor is 
engaged in a highly speculative enter- 
prise. If he has substantial assets and 
a family dependent upon him, he should 
protect that family to some extent by 
placing some of his assets in an irre- 
vocable trust for them. Very often an 
analysis of a customer’s statement will 
show that he carries heavy life insur- 
ance. If he has a wife and minor chil- 
dren, the insurance policies should be 
placed in a Trust which can provide first 
for the payment of his bank indebtedness 
and second the balance to be invested and 
reinvested for the benefit of his family. 

Short term loans made to establish 


*See April 1939 Trusts and Estates, page 529. 
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some new venture or some new process 
are often converted into a funded debt 
by means of a bond issue or into capital 
by means of a stock issue. The trust 
department should be given an oppor- 
tunity to act as Trustee of the bond issue 
and transfer agent or registrar of the 
stock. Very often credit is extended to 
a closed corporation or to a partnership, 
the success or failure of which depends 
on the personal ability of one or two 
men. Their death might mean disaster. 
Here a business insurance trust affords 
the highest possible protection both to 
the bank as the lender and to the sur- 
viving partner, as well as the deceased 
partner’s family. 


Deposits in mutual savings banks of the 
United States increased by $155,534,317 to 
a total of $10,390,965,769 at the end of June 
1939, the greatest sum ever held by the mu- 
tual institutions in almost 125 years of oper- 
ation, and also the largest accumulation of 
savings ever brought together in one group 
of banks. 





Trust Investment in Building and Loan Shares 


JAMES C. SHELOR 
Trust Officer, Trust Company of Georgia, Atlanta 


HE chief advantages of investment 
in shares of Savings and/or Build- 
ing and Loan Associations, appear to be: 


1. The rate of return 


2. The favorable tax status 
(a) Freedom from all income tax, 
except surtax 
(b) No ad valorem or intangible 
tax 


3. The ultimate security due to 
(a) First mortgage loans which 
are regularly amortized 
(b) Guaranty of the Federal Sav- 
ings & Loan Insurance Corpo- 
ration 


On the debit side of the ledger I find: 


1. The shareholders’ equity is very 
small— the principal items on the 
statement of the 3890 members as 
reported by the Federal Savings 
and Loan Insurance Corporation 
(as of 6-31-38) are: 

State and 
Federal chartered 
members 
(In millions) 
_... $2,596. 

125. 

Real estate owned ___ 492. 

Office bldgs. & furn. _ 44, 

Liabilities 

Share capital unpledg- 

ed 

Share capital pledged 

Loan from Fed. H. L. 

Bank 

Reserves 

Undivided profits 


In making an analysis of a commer- 
cial bank the capital account, excluding 
reserves, should be at a 10 to 1 ratio 
with deposits. Using this standard, the 


Assets 


First Mtg. loans 


From address before Georgia Building and Loan 
League 1939 Convention. 


undivided profits of the members should 
be $241,000,000 and not $65,500,000. 
The answer might be for the Associa- 
tions to build up adequate reserves as 
insurance companies have done and rely 
on them, rather than on their ability to 
borrow out of any troublesome situations 
that might arise. 


2. Interest or dividend rates are too 
high 

(a) 3%, 4, 4%, and 5% not justi- 

fied by current earnings 

(b) Paying unduly high interest 
rates affects quality of loans 
as the competition to lend this 
money increases 
Statistical services show that 
in 1937 approximately 75% of 
earnings were paid out in div- 
idends, which is higher than in 
the average business concern. 
Most successful financial insti- 
tutions have in their early 
stages paid out less than 50% 
of earnings in the form of div- 
idends. 


3. There is too much reliance on “de- 
posit insurance” and the ability to al- 
ways borrow from “Uncle Sam.” 

(a) Bankers regard F.D.I.C. ben- 
efits as merely psychological, 
but Savings and/or Building 
and Loan people stress this fea- 
ture heavily and rely on it to 
the exclusion of their own good 
points. 


4. After all a trustee invests primarily 
in a real estate mortgage when it buys a 
share of a Loan Association. 


Views of Trust Men 


Trust officers in other states have 
written me as follows: 


1. “Will not consider shares for fol- 
lowing reasons :— 





“a. Poor state laws in many juris- 
dictions regulating these asso- 
ciations. 

“b, It was primarily the institutions 
in bad financial condition that 
federalized. 

. The shares represent too much 
real estate and if the trustee is 
investing in real estate, he would 
prefer to do it directly. 

“d. Questionable liquidity position 
of many of the associations.” 

2. “I do not think trust companies 
generally invest in these shares. It is 
true there is a guarantee of the Federal 
Insurance Corporation, but there may be 
considerable delay in receiving payment 
or bonds upon default, as I understand 
there is no obligation on the association 
to pay upon demand for withdrawal. All 
they are obligated to do is to turn over 
one-third of their incomes to pay all de- 
mands, and if there were a great number 
of withdrawals, there would be delay in 
receiving the same, and it might be a 
considerable period of time before the 
holder would receive the amount of his 
withdrawal. Most of the shares are pay- 
ing a fairly high rate of dividend. The 
present officers and directors are serv- 
ing without compensation, which may not 
go on. 


“The investments are largely in mort- 
gages and there is always the possibility 
that the dividends may be reduced. If 
this should happen, a number of the 
shareholders might want to withdraw at 
once. The investment would then prove 
frozen and without interest. The guar- 
antor, I understand, is not obligated to 
pay until the association is declared in- 
solvent. I do not think there is any real 
objection as to the ultimate safety of 
the investment, but there is as to the 
liquidity and the assurance that money 
can be obtained promptly when desired.” 


3. “We gave this matter careful con- 
sideration more than a year ago and 
decided not to invest any of our trust 
funds in such Associations. The manage- 
ment factor is the main consideration. 
We wish to select our own mortgages, 
feeling that we have learned something 
about them during the past ten years.” 

4. “In the first place, while we have 
never purchased building and loan asso- 
ciation shares for trust deposits, we have 
maintained, without disturbing, all of the 
shares of the Savings and Loan 
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Association (an association affiliated 
with a large national industrial com- 
pany) that we have ever received in the 
Trust Department. In this case we know 
that the quality is good and the possi- 
bility of loss practically nonexistent. I 
think a further reason why we have not 
taken to such media in recent years has 
been the fact that we are still conscious 
of the serious problems which faced one 
or two local building and loan associa- 
tions before and after the bank mora- 
torium of 1933. 


“Furthermore, our real estate interest 
has been largely taken care of as far as 
trust investments are concerned by our 
program of purchasing high-grade, well 
selected mortgages to provide the stake 
in real estate to the extent deemed de- 
sirable by the Trust Committee. 


“Also, our use of U. S. Savings bonds 
has seemed to fit in particularly well as 
a means of absorbing cash in any ac- 
count in which we do not care to build 
exclusively in corporate or other bonds 
and securities. 





“T personally believe that putting funds 
into investments which you can watch 
more tangibly, is a better general policy 
of action to follow than to purchase 
shares in building and loan associations. 
An adequate stake in real estate can 
also be obtained in soundly situated mort- 
gages themselves.” 


Careful Study Necessary 


These conclusions, as well as my own, 
may not be fully justified. If, however, 
they are in any sense well founded—or 
if they represent a misunderstanding on 
the part of trust men—then you have a 
selling job to perform. If the facts are 
more favorable than I have pictured I 
know the trust fraternity can be induced 
through salesmanship to take a different 
view. 
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A Massachusetts trust officer recently 
stated that he had “purchased these 
shares on several occasions from two or 
three Associations, but only after a care- 
ful investigation of the companies them- 
selves. Most associations pay more in- 
terest than they should. All associa- 
tions do not have careful and experienced 
management. I regard some in my state 
as sound and buy their shares in mod- 
erate amounts under proper circum- 
stances.” 

Corporate trustee will, I feel sure, give 
a 100% endorsement to the excellent 
work done in the field of home financing 
by the Federal Home Loan Bank Sys- 
tem. Yet they should not invest one 
dollar of trust funds with any of its 
members before exercising the care that 
the laws of the various states require of 
them. 


SEC Report on Investment Counsel 


HE Securities and Exchange Commis- 

sion, in a report to Congress on the 
functions and status of investment counsel, 
supervisory and advisory service, and in- 
vestment management, has brought out 
many interesting and important phases of 
that business. 

The magnitude of the business, its rela- 
tions with investment trusts and investment 
companies, possible conflicting interest of 
counsel and client, the problem of how to 
deal with and control the unscrupulous tip- 
ster and the question whether the business 
could regulate its affairs by an organization 
such as the Investment Counsel Association 
of America or whether by more authorita- 
tive control by a national body, are some of 
the highlights of the report. 


Data were obtained by a questionnaire to 
which replies were received from 394 in- 
vestment counsel firms or individuals, includ- 
ing public conferences at which representa- 
tives of some of the larger and more re- 
sponsible firms gave their views concerning 
the functions, problems and the possible reg- 
ulation of investment counsel organizations. 

Of the 394 firms from which replies were 
received, 128 were in New York, 83 in Cal- 
ifornia, 38 in Massachusetts, 30 in Illinois, 
16 in Michigan and 13 in Delaware. Ac- 
cording to the S. E. C., The Twentieth Cen- 
tury Fund estimated in 1935 that there were 


then 3000 to 4000 investment counsel firms 
operating in the United States. 

The conclusions and recommendations of 
the S. E. C. were not presented, but were 
left for coverage in a later report on in- 
vestment companies and investment trusts. 

Only 51 of the 394 firms reported detailed 
figures showing the amount of funds they 
administered, but these, which apparently 
were the largest, showed they had managed, 
supervised or gave investment advice, most- 
ly as of June 30, 1936, totaling $3,940,000,- 
000. Six firms of the 51 managed, super- 
vised or gave investment advice, upon funds 
aggregating $3,066,663,000 or 78% of the 
total reported by the 51 organizations. 

Forty-nine investment counsel firms, as 
of June 30, 1936, handled funds as follows: 


Amount Avg. 

of total funds 

funds in per 

No.of accounts % of acct. 
accts. ($000,000) total ($000) 


Type of 
client 
Investment trust or 
company 90 311 
Common or comin- 
gled fund 7 4 0.2 
Banks 59 
Life insurance com- 
panies 24 117 6.5 
Non-profit organi- 


17.3 


35 
Other corporations 431 


Fe 
11. 
Other clients 51. 


100.0 





Standards For Acceptance of 
New Trust Business 


If a trust institution accepts a new ac- 
count knowing that it cannot make a 
profit on it, that institution is giving 
away its stockholders’ money in practic- 
ally the same way as if actual money 
were paid out. I do not mean that it is 
wrong to accept small charitable trusts 
if the institution wishes to contribute in 
that manner to the community which it 
serves. Such contributions should be 
made only if that policy has been adopted 
by the Board of Directors or by the exec- 
utive officers of the institution. 


Institutions which have been in busi- 
ness over a period of years can quite 
readily determine through time studies 
and the keeping of relatively simple 
records the cost of the mechanical hand- 
ling of items, and the cost of analyzing 
securities. Applying these results to a 
new account, and estimating the amount 
of administrative time that will be re- 
quired will, in the majority of cases, 
provide a reliable guide in ascertaining 
if the fees provided will prove adequate. 


1 think that we will all admit that 
there is a type of business in which all 
trust institutions have not had as wide 
an experience as others. If business of 
this character is available only at long 
intervals, it is entirely understandable 
that facilities for its handling cannot 
be continuously maintained. 


Trust men, as we all know, cannot be 
found overnight. A reputation for good 
workmanship built up over a period of 
years may be entirely destroyed by the 
mismanagement of one account. If we 
determine that, because of inexperience 
in a certain field or because our staffs 
have already taken on in a short time 
so much additional work that more new 
accounts cannot be given the customary 
standard of service, then perhaps in jus- 
tice to the prospective customer and to 
ourselves we should suggest the use of 
other facilities. 

The next yardstick against which a 
new account should be measured is that 
of propriety of purpose of the trust: are 
the purposes legal; are they in accord- 
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ance with a sound public policy; and will 
the trust promote the best interests of 
the settlor and of the beneficiaries? 


In other cases, transfers of property 
are sometimes made without due regard 
to the effect that an independent income 
may have on children who have not yet 
established themselves in business or in 
professions. If the chief incentive to 
work, namely, the necessity of earning 
a living, is removed at an early age, a 
boy who might otherwise accomplish a 
great deal may become nothing more 
than a “remittance man,” living from 
one check to the next. 


George E. Parker, Jr., assistant vice- 
president, National Bank of Detroit, 
Mich., in address before A. I. B. Con- 
vention, June 1939. 


Use of Bank Manuals 


In the Trust Field, a great deal has 
been done toward solving the problem of 
uniform procedure. At the last Mid- 
Winter conference of the Trust Company 
section of the Pennsylvania Bankers As- 
sociation Mr. Gilbert T. Stephenson made 
the following remarks on the subject: 


“A manual of operations is nothing 
new in the business world. Nor indeed 
is it anything new or untried in the 
trust business world. All of the big and 
most of the medium sized industrial 
plants have their manuals of operation 
in some form or other, as do all of the 
big trust institutions. The only question 
is as to the need for, and adaptability of 
a manual of operation in a small or med- 
ium sized department.” 

As a result of Mr. Stephenson’s sug- 
gestion, and of a great deal of prepara- 
tory work done by M. Paul Smith, a 
permanent committee was appointed to 
carry this work forward, and there has 
now been placed in the hands of Penn- 
sylvania Trust Officers, the first three 
of thirty-seven chapters of what will be 
a very helpful manual of approved trust 
procedure, especially designed for med- 
ium sized trust departments. 

Daniel A. Morris, The Market Street 
National Bank, Philadelphia, in address 
before 1939 convention, American Insti- 
tute of Banking. 





Estate Building 


INCE it is generally conceded that a 

broadening of the tax base is only 
a matter of time, more and more people 
are going to pay more and more taxes, 
meaning that more and more people will 
need the estate planning services of the 
life underwriter and the trust officer, de- 
clared Milton Elrod, Jr., legal editor of 
The Insurance Research and Review Ser- 
vice, Indianapolis, in his talk before a 
recent meeting of the Chicago Life 
Insurance and Trust Council. It is well 
that there has been reborn a new com- 
munity of interest between the two 
groups, largely as a result of the Life In- 
surance and Trust Council movement, 
for there was a time when the relation- 
ship was strained, when underwriters 
developed complicated insurance settle- 
ment programs, causing Claude A. Ben- 
ner, a leading insurance executive, to 
comment in an article in Trust Com- 
panies Magazine* that the services of a 
lawyer were needed to interpret them. 


Changes in company practices in the 
past year have tended to restrict the use 
of options to the simpler type of distri- 
bution plan. Options, said Mr. Elrod, 
were never intended as substitutes for an 
insurance trust program. The policy is 
an instrument of estate creation; the 
trust agreement an instrument of estate 
administration. The insurance trust is 
in essence a fifth option. 


Mr. Elrod referred to two recent Fed- 
eral Circuit Court of Appeals decisions 
reiterating the principle established by 
the Supreme Court in Becker v. St. Louis 
Union Trust Co. and Helvering v. St. 
Louis Union Trust Co. in 1935, that a 
reversionary interest does not subject 
trust property to the estate tax at the 
grantor’s death. Despite the facts that 
the rule is clearly established by the 
High Court and is incorporated in the 
Regulations, the Treasury Department is 
still claiming that such interests are tax- 
able, in the hope that the question will 
again come before the Supreme Court, 
which, as newly constituted, might well 


*November 1937, page 531 at 532. 
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reverse the older decisions rendered by 
a five-to-four vote. Mr. Elrod cautioned 
against overlooking this possibility in 
connection with estate planning. 


Tax on Outside Insurance 


Another matter deserving of consid- 
eration is the problem of payment of the 
estate tax on insurance going to named 
beneficiaries. The executor is primarily 
liable for this but has a right of recovery 
against the beneficiaries. Where the pro- 
ceeds are payable under an instalment 
settlement, it has been held in a New 
York case (Estate of Scott), which the 
Supreme Court refused to review (58 
Sup. Ct. 41), that the executor may col- 
lect the taxes chargeable to the insur- 
ance from the company. The latter was 
then obliged to readjust the settlement 
benefits in proportion to the proceeds 
remaining after payment of tax. 

This case, stated Mr. Elrod, points to 
the importance of providing in the will 
for payment of the taxes on all property, 
whether passing under the will or out- 
side it, and the necessity of adequate in- 
surance to cover these items, to prevent 
the disruption of the insurance plan. 


Mr. Elrod concluded with references 
to the problems of double income and 
estate taxation, as raised in Guaranty 
Trust Company v. Virgina (59 Sup. Ct. 
1) and the Riley, Dorrance and Green 
cases in the Supreme Court during the 
past few years. These must be consider- 
ed thoroughly in laying estate plans in- 
volving trusts for non-resident benefi- 
ciaries or beneficiaries likely to move to 
other jurisdictions in the event of the 
grantor’s death. 


‘A compulsory census of property in Aus- 
tralia is to be taken, in conjunction with the 
National Register of man power. Every per- 
son owning property worth not less than £500 
will be required to fill in a census form con- 
taining 20 questions. Members of the. Gov- 
ernment consider the census useless, as it 
may give little information beyond what is 
already available to the taxation authorities. 
It might also prejudice overseas investment 
in Australia by arousing fears. Pressure 
from the Government’s own supporters 
forced acceptance of the census of property. 





Six Principles of Philadelphia 
Life Ins.-Trust Council 


The joint committee of the Philadel- 
phia Life Underwriters’ and Corporate 
Fiduciaries Associations believe their 
meetings have had great educational 
value and each group has a better under- 
standing of the other’s business. 

It is also felt that the organization 
has a long way to go before cooperation 
between the groups can become really 
effective. Many sore spots are constant- 
iy in evidence and it is hoped that as 
the members get to know each other 
better they can openly discuss the dif- 
ferences and the fundamentals that 
cause the trouble. 

The association has adopted six prin- 
ciples which are: 

1. Respect each others’ institutions. 

2. Recognize each other’s knowledge 
and experience. 

3. Be tactful in making changes in 
each other’s plans. 

4. Builds clients’ 
other. 

5. Cooperate in the Life Insurance 
sale. 

6. Let the man who starts the case 
sit in the driver’s seat. 


confidence in each 


— SS ) 


Chicago Adds Another Billion 
Dollar Bank 


The First National Bank of Chicago is 
the second bank in Chicago to pass the bil- 
lion dollar mark. It joins the Continental 
Illinois National Bank & Trust Co., which 
has had over a billion dollars in deposits 
for several years. 


Edward Eagle Brown, president of the 
First National said they had made no spe- 
cial effort during the past year to increase 
their deposits. 


“We have found, president Brown said, 
that our experience parallels that of other 
large banks in the leading manufacturing 
centers of the nation. As long as the gov- 
ernment continues its program of de- 
financing and banks continue to buy gov- 
ernment obligations money will flow into 
the large banks in New York, Chicago, and 
other big cities.” 
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Manufacturers Trust Sets Up Addi- 
tional Reserves as Result of War 


Because the European War has made 
necessary the termination of the German 
Standstill Agreement, relating to short term 
obligations of German debtors, the Manu- 
facturers Trust Company of New York has 
voted to set up additional reserves for the 
full amount of the $5,888,000 of their Ger- 
man claims, thereby in effect reducing their 
book value to $1. Although the debtors are 
largely responsible enterprises, it was 
deemed best to adopt the conservative 
course, according to President Harvey D. 
Gibson. 

Five New York banks have obtained war- 
rants of attachment in Supreme Court (in 
Manhattan and Brooklyn) against local as- 
sets of sixteen German banking institutions 
in an effort to collect amounts that became 
due with the cancellation of the Standstill 
Agreement. By September 6 warrants had 
been served on more than 100 banking 
houses, brokerage concerns and business in- 
stitutions. Total claims against the Ger- 
man banks were officially reported as ex- 
ceeding $30,000,000 at that date. The writs 
prevent any transfer or disposition of at- 
tached assets until their claims are satisfied 
or dismissed or the warrants vacated. 


a 


Wall Street “Contact Committee” 


George L. Harrison, president of the 
Federal Reserve Bank of New York, ap- 
pointed the following to represent the com- 
mercial banks on a “general” committee 
which will serve as a link between Wall 
Street, the Federal Reserve Banks and the 
U. S. Treasury for any measures which the 
European war may require. 

James H. Perkins, chairman of the 
board, National City Bank of New York 
and president of the New York Clearing 
House Association; William C. Potter, 
chairman of the board, Guaranty Trust Co. 
of New York; Leon Fraser, president, First 
National Bank of New York; Winthrop W. 
Aldrich, chairman of the board, Chase 
National Bank; and J. C. Traphagen, pres- 
ident of the Bank of New York. 

ee 

Ashley Greene, formerly assistant at- 
torney general of Illinois, announces the 
opening of offices for the general practice 
of law in the Public Service Building, Port- 
land, Oregon, where he will be associated 
with Robt. T. Jacob, specializing in probate, 
trust and tax law. 





Developing Trust New Business 


The Forgotten Remainderman 


HE one important class of trust ben- 

eficiaries about whom very little is 
heard and still less has been done is the 
remainderman. 


The average trust, after directing the 
trustee to pay the income to the life 
tenant, stipulates that “the principal 
shall be divided into as many shares as 
there are children, or children of de; 
ceased children, surviving at the time of 
the death of” the life beneficiary. 
In setting up such trusts on their re- 
cords, trust institutions make it a point 
to contact the life tenants and review the 
various phases of the trust with them 
in minute detail, with the laudable pur- 
pose of rendering complete and satis- 
factory service. Many incidental ser- 
vices (for which the trust institutions 
seek no remuneration) are performed in 
their zealous efforts to make life worth 
while for the life tenant, some institu- 
tions going so far as to give investment, 
statistical and custodian service to the 
life tenant, gratis. 


But what of the remaindermen? If 
their names are ascertained from the 
trust instrument, and a record is made 
of their location,.some trust officers feel 
that nothing more can or should be 
done. “After all, as long as the life 
tenants are alive and are receiving their 
income regularly what more is legally re- 
quired of the trustee as far as the re- 
maindermen are concerned,” said one 
trust officer recently. Again that word 
“legally” crops into the public relations 
phase of trust work and dilutes the ef- 
fect of what would be good, intelligent 
and constructive trust administration. 
After all, the remaindermen are concern- 
ed with the actual “dollars and cents” 
value of the principal of a trust and it 
should be borne in mind that it is these 
beneficiaries who usually attack the re- 
cord of past performance of a trustee in 
preserving the value of the fund. 


E recently discussed this matter 

with a trust officer who is familiar 
with the practices of a number of banks 
and were quite dismayed to learn that 
he knew of only one bank that kept in 
close, friendly touch with the remainder- 
men during the lives of the income re- 
cipients. The substance of his com- 
ments is as follows: 

In these days of surcharge suits, legi- 
timate and otherwise, would it not be a 
good thing to forget the absence of a 
“legal” duty to contact remaindermen; 
shouldn’t the trust officer at the incep- 
tion of a trust, invite all the adult re- 
maindermen to visit the trust institu- 
tion so that they and the executive of- 
ficers may become acquainted? What’s 
wrong in giving them a statement of the 
principal of their respective trusts, and 
after going over the salient investment 
features and the objectives of the trust 
committee with them, solicit their reac- 
tions, suggestions and comments, to be 
borne in mind during subsequent con- 
sideration of the trust by such commit- 
tee? Who would criticize a trust officer 
for encouraging remaindermen to keep 
in touch with him; for entering into 
friendly relations with his remaindermen 
by going to lunch or dinner with them 
or playing golf, bridge or any other game 
that would afford a suitable opportunity 
to discuss the affairs of the trust while 
the life tenant was enjoying the fruits 
of the investments? 

A sincere endeavor to keep the re- 
maindermen, as well as life tenants, in 
touch with the developments of their 
trust, particularly where mortgages, real 
estate and close corporation stock are 
involved, is one of the most desirable and 
effective public relations and new busi- 
ness efforts that any trust institution 
could inaugurate. The “fiduciary’s er- 
rors and omissions, malpractice and sur- 
charge” insurance policy, a comparatively 
new and expensive creature of the pro- 


342 





tective fraternity, is dwarfed into insig- 
nificance by the policy of treating re- 
maindermen with at least the same dig- 
nified and courteous consideration that 
is practically wasted on the prospect for 
a custodian amount (yielding $25.00 or 
$50.00 gross per annum.) 

Again, is not the remainderman our 
most logical source of new business and 
is he not entitled to more than the only 
recognition accorded him by many banks 
today—the placing of his name on their 
list of prospective customers so that he 
will receive their literature and an occa- 
sional “solicitation call’ by a junior of- 
ficer or “trust solicitor?” It is not diffi- 
cult to understand why some remainder- 
men, upon being handed defaulted mort- 
gages and mortgage certificates, depre- 
ciated securities and non-productive real 
estate encumbered with tax liens and 
past due interest, run to the nearest law- 
yer for advice. That’s how surcharges 
are born! 


How Trust Institutions Are 
Advertising 
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Wills of the Month 


Dr. William J. Mayo 
World Famous Surgeon 


Dr. William J. Mayo, who with his brother 
made their clinic known throughout the 
world, died on July 28, 1939, at his clinic, 
at the age of 78 leaving only one Mayo to 
carry on the family name, a nephew, Dr. 
Charles W. Mayo. 

Dr. Mayo’s will named Harry J. Har- 
wick, Albert J. Lobb and the First National 
Bank and Trust Company of Minneapolis 
executors and trustees. All personal ef- 
fects and household goods are bequeathed 
to his widow. The proceeds of several in- 
surance policies, after specified payments 
to individual beneficiaries, are to go to the 
Mayo Properties Association. All secur- 
ities are to be held in trust for the widow 
and the residuary estate was bequeathed to 
her outright. Upon her death the principal 
of the trust fund is to be equally divided 
between the decedent’s two daughters. 


Daniel Gimbel 
Department Store Founder 


Daniel Gimbel, vice president and one of 
the founders of Gimbel Brothers department 
stores, died at Philadelphia, September 8th, 
1939, at the age of 76. 

Mr. Gimbel was one of ten sons and four 
daughters of the late Adam Gimbel, an im- 
migrant from Bavaria, who landed at New 
Orleans in 1835, and established his first 
commercial venture seven years later at a 
trading outpost in Indiana. The family 
moved to Philadelphia early in 1890 and 
upon the death of the elder Gimbel, Daniel 
and his brothers continued the management 
of the business which has since then extend- 
ed to New York and Pittsburgh. 

Mr. Gimbel was unmarried and he 
shunned publicity, his name not being listed 
in any “Who’s Who” in which other mem- 
bers of the family appeared. His will names 
his brother, Ellis A., as chief beneficiary as 
well as a co-trustee with John S. Conwell, 
attorney for the testator, and the Girard 
Trust Company of Philadelphia. Ellis Gim- 
bel receives $500,000 and all the stock of 
Gimbel Brothers. Employes and relatives 
are generously provided for through cash 
legacies and trusts. 


J. Louis Comiskey 
Baseball Magnate 


The First National Bank of Chicago, IIli- 
nois, was named trustee of four trusts crea- 
ated under the will of J. Louis Comiskey, 
owner of the Chicago White Sox baseball 
club, who died on July 18, 1939 at the age 
of 54. 


Born in Dubuque, Iowa, Mr. Comiskey 
was a baseball fan when he was 5 years 
old. At Christian Brothers College, now 
De La Salle Institute, he was a crack third 
baseman and football guard. After leav- 
ing school he worked for his father in var- 
ious capacities and became vice president 
and treasurer of the baseball club in 1910. 
He succeeded to his father’s ownership of 
the Chicago White Sox in 1931. 


The will provides that the trustee have 
absolute control of the baseball club until 
his 13 year old son Charles reaches his ma- 
jority. After that, the bank will control 
part of the stock until the son is 35 years 
old. 


Sir Charles Blair Gordon 
Canadian Executive 


The Royal Trust Company of Montreal, 
Canada, Lady Gordon and three sons, George 
Blair, Charles and John were named execu- 
tors in the will of Sir Charles Blair Gordon, 
G. B. E. 


Sir Charles, who received his Knighthood 
in 1917, was president of Hillcrest Colleries, 
Dominion Textile Co., Dominion Glass Co., 
Montreal Cotton Company, Royal Trust Co., 
and the Ritz-Carlton Hotel Co. of Montreal; 
vice president of the Guarantee Company 
of North America, director and member of 
the executive committee of the Canadian 
Pacific Railway Company. 


In 1922 the Montreal Herald named Sir 
Charles as one of the twenty two “real 
rulers” of Canada. During the World War 
he was vice chairman of the Imperial Muni- 
tions Board of Ottawa and in 1917 was in 
Washington, D. C. as the representative of 
the Minister of Munitions and Director Gen- 
eral of War Supplies for Great Britain. 
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Sidney Coe Howard 
Playwright—Film Scenarist 


Sidney Coe Howard was accidently crushed 
to death on August 23, 1939 by a two and 
a half ton tractor in the garage of his 700 
acre estate at Tyringham, Mass. His widow 
is Leopoldine Blaine Damrosch Howard, 
daughter of the famous conductor, Walter 
Damrosch. 


Mr. Howard, a severe critic of the stage, 
won the Pulitzer prize in 1925 for his play, 
“They Knew What They Wanted.” Among 
his other plays were “Lucky Sam Mc- 
Carthy,” “The Last Night,” “Ned McCabs 
Daughter,” “The Silver Cord,” “Salvation,” 
“Olympia,” “Half Gods.” 


The Fifth Avenue Bank of New York is 
named co-executor of Mr. Howard’s will. 


Henry Vernon Foster 
Pioneer Oil Developer 


The First National Bank and Trust Com- 
pany of Tulsa, Oklahoma, was named co- 
trustee in the will of Henry Vernon Foster, 
often referred to as “the richest man west of 
the Mississippi,” who died June 5, 1939, 
of a heart ailment at the age of 63. Mr. 
Foster was for many years a prominent oil 
operator in Oklahoma and developed the In- 
dian Territory Illuminating Co. which he 
sold to the Doherty interests a few years 
ago when he acknowledged being worth at 
least $120,000,000. He was born in 1875 in 
Westerly, R. I., a descendent of John Fos- 
ter, member of the company of Roger Con- 
ant which came from England before 1649. 


His widow was named sole executrix of 
the will which originally named the Wash- 
ington Trust Company of Westerly, R. I., 
co-trustee, but gave the beneficiaries power 
to change the trust institution. The power 
was exercised by the beneficiaries, two 
daughters, a sister and the widow. 


a 


George M. Poe, an investment broker, 
who left an estate of $350,000 in trust with 
the Northern Trust Co., Chicago, IIl., di- 
rected that virtually all of the fund be used 


to benefit crippled children. For 25 years 
the trust company as executor is to pay 
the income to any American Protestant 
charitable institutions treating crippled 
children which the trustee selects. At the 
end of that time the principal is to be dis- 
tributed to an institution or institutions of 
this kind. 


Charles Donnelly 
Lawyer—President Northern Pacific R. R. 


Charles Donnelly, president of the North- 
ern Pacific Railroad Company since 1920, 
died at his home in St. Paul, Minn. at the 
age of 70. 

Mr. Donnelly, a graduate of University of 
Georgetown School of Law, entered the em- 
ploy of the Northern Pacific in 1903, after 
practicing law in Minneapolis. In 1908 he 
was appointed assistant general counsel and 
in 1918, general solicitor. While the rail- 
roads were under Federal control, in 1919, 
he was chosen executive vice president in 
charge of the Company’s affairs at St. Paul, 
continuing in that capacity until December 
1920, when he became president. 

The First Trust Company of Saint Paul, 
of which Mr. Donnelly was a director, is 
named sole executor and sole trustee in 
his will. 


Ernst Stauffen 
Retired Drug Company Executive 


Ernst Stauffen, who for fifty-four years 
was associated with the pharmaceutical 
house of Sharp and Dohme of Baltimore and 
New York and at his retirement was man- 
aging director and vice president, died on 
August 27, 1939 at the age of 85. He was 
a graduate of the University of Maryland 
and came to this country from Hanover, 
Germany, in 1872. 


Mr. Stauffen’s will names the Manufac- 
turers Trust Company of New York, execu- 
tor. Surviving him are two sons, Ralph of 
Montclair, N. J. and Ernest of Englewood, 
N. J. who is chairman of the trust committee 
of the Manufacturers Trust. 


Dr. Frederick Parker Gay 
Noted Pathologist and Bacteriologist 


The Hartford National Bank and Trust 
Company, Hartford, Connecticut is appoint- 
ed executor of the estate of Dr. Frederick 
Parker Gay, late member of the faculty of 
Columbia University. 


Dr. Gay, a graduate of Harvard, former- 
ly taught at Johns Hopkins, Harvard and 
the Universities of Pennsylvania and Cali- 
fornia. During the World War he was a 
major in the Medical Corps U. S. A. as- 
signed to the Yale Army Laboratory School. 
As one of the leading medical research men 
of the country, he worked on the subjects 
of immunity, the action of sulfanilamide in 
streptococcus infection, typhoid fever, lep- 
rosy and sleeping sickness. 





Che Booklet Shelf 


These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Economic Effects of War—A historical 
summary of what took place in 1914 after 
the outbreak of war and in the ensuing 
years has been made by an investment re- 
search department and is of particular in- 
terest at the present time. 

Favored Securities—A bulletin just issued 
analyses the position of certain stocks which 
are in a favorable position under present 
war-time conditions. 

The Over-the-Counter Securities Market 
—An interesting booklet describes the oper- 
ation and functions of this market. 


Chemical Industry—A very complete an- 
alysis of this industry is contained in a 64 
page publication. This is not concerned 
with statistical information on individual 
companies, but presents a clear picture of 
the position of the industry in the economic, 
industrial and social life of America. The 
material is presented mainly by means of 
charts and diagrams. 

Taxation of Income and Estates—aA let- 
ter which appears quarterly covers changes 
in the tax laws affecting trusts, wills and 
life insurance. This provides trust men and 
attorneys with a concise and convenient 
means of keeping fully informed on this im- 
portant subject and includes suggestions on 
how the tax load can be reduced in certain 
cases. The current, September, issue will 
be sent with the publisher’s compliments. 

Arranging the Right Pay—A reprint of 
an article by Edward N. Hay, personnel di- 
rector of The Pennsylvania Company, de- 
scribes the Factor Comparison method of 
job valuation which has been found to pro- 
vide a satisfactory method of arranging the 
right pay for the various kinds of office 
work in a large organization. 


Taxation—An organization which acts as 
investment advisers to financial institutions 
has prepared two bulletins of exceptional 
current interest. The first contains a dis- 
cussion of the Bailey case, involving a de- 
cision of the Court of Claims of the United 
States which, if sustained by the Supreme 
Court, will have very serious effects upon 
millions of dollars of life insurance now in 
force. The second reviews briefly the back- 
ground of two recent decisions of the United 
States Supreme Court which have made new 
law on the subject of how many states can 


tax the same property. The new tax liabili- 
ties now facing investors are clearly indi- 
cated and suggestions are made about what 
can be done, in certain cases, to avoid mul- 
tiple taxation. Both bulletins have been 
prepared by legal counsel. 


Bond Market Analysis—The current issue 
of a bond advisory service which provides 
a critical weekly appraisal of factors affect- 
ing the bond market, together with an an- 
alysis of individual issues with definite buy, 
hold or sell advice, is offered with the com- 
pliments of the publisher. 


Savings and Loan _ Associations—This 
booklet explains the operation of the Sav- 
ings and Loan Associations organized in the 
Federal Home Loan Bank System. Invest- 
ments in these associations are insured up 
to $5000 per individual account by the Fed- 
eral Savings and Loan Insurance Corpora- 
tion and are legal for trust funds in New 
York, Pennsylvania and other states, with- 
in the insured limit. 


Public Utility Industry—A forecast of the 
investment outlook in this industry is com- 
bined with a brief analysis of 40 individual 
utility stocks. 


Current Trust Decisions—This is a month- 
ly digest of important decisions from Fed- 
eral and State courts affecting wills, trusts 
and taxation. The bulletins average forty 
pages and enable a busy trust executive to 
keep abreast of legal developments affect- 
ing his work. Current issue will be sent 
with the compliments of the publisher. 





“INVESTMENT DYNAMICS” 


An appraisal of the factors affecting 
investment trends in Transportation, Pub- 
lic Utilities, Retail Trade, Construction and 
Building Materials, Television and Chem- 
ical industries. 

By 18 leading authorities in these fields. 
Reprinted from Trusts and Estates, 
issues of December 1938—August 1939. 
Price $1.50 cloth bound 
Make checks to: 


FIDUCIARY PUBLISHERS, INC. 
50 East 42nd Street, New York City 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—CHARLES H. LANDIS has 
been appointed assistant cashier of the Un- 
ion Bank & Trust Company. 


San Diego—H. H. BENJAMIN has been 
elected a vice president of the Bank of 
America and has been appointed manager of 
the San Diego main office, succeeding C. L. 
COTANT, retired. : 


FLORIDA 


Pensacola—GEORGE WRIGHT REESE 
has been advanced from executive vice 
president and trust officer to president of 
the Citizens and Peoples National Bank in 
succession to his father, the late James 
Simpson Reese. JAMES S. LEONARD, 
formerly cashier, has been elected vice presi- 
dent also. 


ILLINOIS 


Bloomington—ROY E, KIMLER has been 
appointed trust officer of the American State 
Bank in succession to Lawrence B. Allen, 
retired. 


Chicago—RICHARD E. PRITCHARD has 
been elected a vice president of the Harris 
Trust & Savings Bank and GEORGE 
SLIGHT has been raised from assistant 


cashier to cashier in succession to Mr. 
Pritchard. 


LOUISIANA 


Shreveport—P. A. TURNER has been 
promoted from assistant cashier to assistant 


vice president of the Commercial National 
Bank. 


MICHIGAN 


Detroit—ALVAN MACAULEY, Jr. has 
been appointed an assistant vice president 
of the National Bank of Detroit, and will 
thus resume the position he left early in 
1938 when he accepted appointment as Mich- 
igan Banking Commissioner, his term in this 
capacity having expired. 


MISSOURI 


St. Louis—The Tower Grove Bank & 
Trust Company reports that WALTER A. 
HOMBS has been advanced from auditor te 
executive vice president and comptroller, 
HERBERT L. GLASER and ARTHUR H. 
GIDIONSEN from assistant vice presidents 
to vice presidents, EDWIN SCHERTZER 


from assistant auditor to auditor and WIL- 
LIAM H. JAFFKE to assistant secretary 
and assistant treasurer. 


NEW JERSEY 


Bound Brook—G. EMORY DRAKE has 
been advanced from assistant treasurer to 
acting secretary and treasurer of the Bound 
Brook Trust Company in succession to 
Lindley S. Hurff, resigned. 


Camden—LEROY A. GOODWIN has been 
elected vice president of the First Camden 
National Bank & Trust Company. To ac- 
cept this position he had resigned as presi- 
dent of the Gloucester City Trust Company. 


Jersey City—WILLIAM T. THOMAS has 
resigned as secretary and assistant treas- 
urer of the Bergen County Trust Company 
in order to accept the post of executive di- 
rector of the Jersey City Housing Authority. 

Jersey City—JAMES HERSON, formerly 
with the Reconstruction Finance Corpora- 
tion in Washington, has been elected vice 
president of the Hudson County National 
Bank. 


Newark—WILLIAM B. HARDING has 
resigned as vice president and director of 
the Federal Trust Company on account of 
ill health. 


NEW YORK 


Silver Creek—L. HAROLD CLEMENT 
has been advanced from assistant cashier 
and assistant trust officer to vice president. 


PENNSYLVANIA 


Milton—LINDLEY S. HURFF has been 
elected president of the First Milton Na- 
tional Bank. He was formerly secretary 
and treasurer of the Bound Brook Trust 
Company. 

Reading—JOHN J. BEAVER has been 
elected a vice president of the City Bank & 
Trust Company in succession to WILLIAM 
F. RITTER, resigned. 


SOUTH DAKOTA 


Sioux Falls—MARTIN J. KUEHN has 
been elected president of the First National 
Bank & Trust Company in succession to the 
late W. L. Baker and W. E. PERRENOUD 
has been advanced from assistant cashier 
to cashier. Mr. Kuehn has been a director 
of the bank for 20 years and is also presi- 
dent of the Sioux Falls Coffee Co., vice presi- 
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dent of the Andrew Kuehn Coffee Co. and a 
director of the J. W. Hilliard Co., Minnesota. 


TEXAS 


Houston—GAINER B. JONES has been 
named trust officer of the National Bank of 
Commerce of Houston. 


VIRGINIA 


Richmond—ALMAND R. COLE has re- 
signed his position of cashier of the State- 
Planters Bank & Trust Company to become 
acting head of the department of accounting 
and statistics in the School of Commerce 
and Business Administration, Washington 
and Lee University. 


CANADA 


Montreal—HUNTLY R. DRUMMOND, 
vice president of Royal Trust Company and 
of the Bank of Montreal, has been elected 
president of the latter institution. 


a 


George L. Kappes, for over seven years 
of counsel to the Estate Planning Corpora- 
tion, Jersey City, N. J. announces the open- 
ing of his own office at 225 Broadway, New 
York City. Mr. Kappes will be retained 
as counsel to C. R. F. Wickenden and Asso- 
ciates, an organization devoted to people of 
wealth who require assistance in the con- 
servation and management of their estates. 

For many years, Mr. Kappes has special- 
ized in trust, estate and tax laws and is 
author of recent bulletins such as “Double 
Taxation” and “The Bailey Case,” as well as 
numerous articles on taxation for various 
financial publications. 

a | 

Henry S. Koster, trust officer of the 
Franklin Washington Trust Company of 
Newark, N. J., resigned recently to become 
associated with Estate Analysis Company, 
527 5th Avenue, New York City. 


Civic Notes 


Grand Rapids, Mich—Howard C. Law- 
rence, executive vice president of the Michi- 
gan Trust Company will serve as chairman 
of the 24th annual Community Chest cam- 
paign to be held in October. 


Cincinnati, Ohio—William A. Stark, vice 
president and trust officer of the Fifth Third 
Union Trust Company is serving his second 
term on the board of Hanover College, Han- 
over, Ind. He is also a member of the board 
of Lincoln Institute, Lincoln Ridge, Ken- 
tucky. 
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Columbus, Ohio—Charles H. Mylander, 
vice president and trust officer of the Hunt- 
ingdon National Bank, has been elected 
treasurer of the Columbus Chamber of Com- 
merce. Robert W. Laylin, vice president 
and trust officer of the City National Bank, 
is a member of the board. 


Bartlesville, Okla—W. E. Danneberg, 
trust officer of the First National Bank re- 
cently addressed a meeting of the Bartles- 
ville Rotarians. He described the various 


types of individual and business trusts. 
s 


Memphis, Tenn.—Vance J. Alexander, 
president of the Union Planters National 
Bank & Trust Company has been appointed 
to the five-member Commission of the State 
Civil Service Law Administration. 


Madison, Wis.—The University of Wis- 
consin Alumni Association presented L. M. 
Hanks, president of the Central Wisconsin 
Trust Co., Madison, with a_ testimonial 
plaque in appreciation of many years of ser- 
vice to the University and its alumni asso- 
ciation. 
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Obituaries 


Francis Hugh Shields 


Francis Hugh Shields, 56, vice president 
of the Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities, died 
Sept. 14th at the office of his physician. 

He joined the Pennsylvania Company in 
1923 as an assistant trust officer and in 
1932 was made vice president. Mr. Shields 
was an attorney. 


George L. Lewis 


George Lippitt Lewis, trust officer of the 
Bankers Trust Company of New York City, 
died Aug. 20, after an illness of several 
months. He was forty-eight years old. He 
served in France as first lieutenant with 
the 312th Infantry. He joined the Bankers 
Trust Company in 1920 and was made trust 
officer in 1928. 


Edmund Platt 


Edmund Platt, Vice President of the 
Marine Midland Group, Ine., since 1930 
and former vice governor of the Federal 
Reserve Board, died of a heart attack on 
August 27, 1939 at Lake Champlain, N. Y., 
at the age of 74. 





Berger Announces Pennsylvania 
Committee Chairmen 


G. Fred Berger, treasurer of the Nor- 
ristown-Penn Trust Company and chair- 
man of the executive committee of the Trust 
Company Section of the Pennsylvania 
Bankers Association, announces the follow- 
ing Chairman of Committees: Frank G. 
Sayre, the Pennsylvania Company, Phila- 
delphia—Trust Investments; Gwilym A. 
Price, Peoples-Pittsburgh Trust Co., Pitts- 
burgh—Common Trust Funds; W. Elbridge 
Brown, Clearfield Trust Co., Clearfield— 
Costs and Charges; G. Fred Berger—Mort- 
gage Investment Funds; Malvin F. Gstal- 
der, First National Bank, Williamsport— 
Manual for Trust Department Operation. 
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Trust Committee—Alabama Bankers 


Maclin Smith, vice president and trust 

officer of the Birmingham Trust and Sav- 
ings Company and President of the Ala- 
bama Bankers Association, announces the 
following appointments to the trust com- 
mittee: 
, C. F. Zukowski, Birmingham, chairman; 
Walter Kennedy, Montgomery; C. N. Max- 
well, Jr., Tuscaloosa; H. A. Pharr, Mobile; 
M. B. Slaughter, Mobile; Maclin Smith, 
Birmingham; and W. W. Weaver, Annis- 
ton. 


ee 


Texas Trust Meeting 


The 18th Annual Meeting of the Trust 
Section of the Texas Bankers Association 
will be held in Houston on November 17, 
18, with the members of the Houston Fi- 
duciary Association as hosts. J. E. Meyers, 
trust officer of the United States National 
Bank, Galveston, as Chairman of the Ad- 
ministrative Committee, will preside over 
the two-day session. The other two mem- 
bers of the Administrative Committee are 
J. B. Hamilton, trust officer of the First 
National Bank of Ft. Worth and Sam W. 
Fulton, trust officer of the Mercantile Na- 
tional Bank of Dallas. 

Gilbert T. Stephenson, director, Trust Re- 
search Department of the Graduate School 
of Banking, American Bankers Association, 
has already been engaged to conduct a Trust 
Forum during the meeting. On the after- 
noon of the second day there will be a big 
football game at the Rice Athletic Field, and 
those in attendance at the Trust Meeting 
will go to the game as guests of the Hous- 
ton Fiduciary Association. 





Ohio Bankers Assn. Committees 


Philip R. Peters, president of the Ohio 
Bankers Association, announces the ap- 
pointment of the following as committee 
chairmen for the ensuing year: 

Public Relations—Dale Brown, asst. cash- 
ier, National City Bank, Cleveland; 

Legislative—R. S. Douglas, asst. counsel, 
Cleveland Trust Co.; 

Tax—M. R. Dickey, 
Cleveland Trust Co.; 

Trust—William A. Reckman, trust of- 
ficer, Western Bank and Trust Co., Cincin- 
nati. 


tax consultant, 
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Trust Committee—Virginia Bankers 


Giles H. Miller, president of the Vir- 
ginia Bankers Association announces the 
following appointments to the Committee 
on Trusts: Charles Webster, Chairman; * 
one year term: G: Franklin Lenz, Newport 
News; J. R. Vann, Suffolk;. Charles Web- 
ster, Norfolk; W. H. Payne, Petersburg; 
L. B. Gunn, Richmond; two year term: W. 
A. Roper, Richmond; Arthur Herbert, Alex- 
andria; I. S. Shields, Farmville; L. D. 
Horner, Jr., Lynchburg; W. L. Brown, 
Salem; three years: S. P. Ryland, Rich- 
mond; F. S. Baylor, Staunton; P. W. An- 
derson, Marshall; George Ellis, Roanoke, 
and Edmund J. Smith, Urbanna. 
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Trust Committee—Michigan Bankers 


The personnel of the Trust Committee— 
Michigan Bankers Assn. 1939-40 is as fol- 
lows: L. A. Cambrey, vice-president and 
trust officer, Citizens Commercial & Sav- 
ings Bank, Flint, chairman; Harry D. Ben- 
nett, vice-president and secretary, Central 
Trust Co., Lansing; H. R. Leslie, trust of- 
ficer, Jackson City Bank & Trust Co.; 
George C.. Thompson, president, Michigan 
Trust Co., Grand Rapids; A. E. Gale, vice- 
president and cashier, Grand Haven State 
Bank; H. S. Hulbert, vice-president, Na- 
tional Bank of Detroit; R. F. Lingelbach, 
trust officer, Hackley Union National Bank, 
Muskegon; Richard E. Odgers, secretary- 
treasurer, Superior Trust Co., Hancock; 
Earl H. Cress, executive vice-president, Ann 
Arbor Trust Co., Ann Arbor, and James R. 
Hooper, vice-president, Grand Rapids Trust 
Co. 





Current Crust and Probate Literature 


Excerpts from Selected Articles 


EMPLOYEES’ PENSION TRUSTS 


LAWRENCE R. BLOOMENTHAL, Attorney and 
Tax Consultant, Chicago, Ill., and Des Moines, Ia. 
Bankers Monthly, August 1939. 


T a recent hearing before the Senate 
Finance Committee, it was brought out 
that financial institutions are well repre- 
sented among the nearly 3000 organizations 
now sharing profits with their employees. 
Responses to questionnaires indicated that 
there was no uniform private pension sys- 
tem. Contrary to popular belief, the en- 
forcement of compulsory contributions for 
Old Age Benefits under the Social Security 
Act had comparatively little effect upon 
existing arrangements, since only 70 firms 
reported discontinuance for that reason. 
Even under existing income tax laws, em- 
ployers are offered a definite incentive to 
establish pension plans. Of particular im- 
portance to trust officers is the fact that 
establishment of a trust fund is one of the 
principal prerequisites for obtaining the 
full benefits of deductions now allowed. 
To qualify for the full credits obtainable, 
contributions must be made to a pension 
trust which meets all the requirements of 
exemption from federal incomes taxes. 


Trust Required 


It should be emphasized that Section 165 
extends the privilege of tax exemption only 
to a “trust” which forms part of a stock 
bonus, pension, or profit sharing plan. Ac- 
cording to the Treasury Regulations and a 
recent court decision, this law requires 
“** a definite written program and arrange- 
ment signed by (the) employer and com- 
municated to *** employees.***” 

A resolution by the Board of Directors is 
necessary before a pension trust legally be- 
comes a binding obligation upon any cor- 
poration. Yet, positive language ordering 
that a trust fund “*** be and the same is 


hereby established ***” is not conclusive. 
The courts will inquire into all the sur- 
rounding circumstances and refuse to be 
bound by any formalities of corporate pro- 
cedure. 

None of the terms used in Section 165 are 
defined in the tax laws, but their generally 
accepted meaning is quite clear. A “stock 
bonus” plan usually involves an agreement 
between a corporation and certain employ- 
ees, allowing them to purchase shares of its 
stock at less than par or market value. 

One acceptable arrangement includes an 
agreement under which the employer cor- 
poration obligated itself to set aside a cer- 
tain number of common stock shares for 
designated employees and to apply a por- 
tion of the corporation’s annual net earn- 
ings in payment therefor. Each employee 
also was permitted to contribute a fixed 
sum toward the purchase price. If this 
privilege was exercised, the corporation 
agreed to credit him with a further 
amount. All dividends were to be credited 
against payments due. 

Upon execution of the agreement, these 
shares were set aside and certificates for 
paid up stock were issued at the close of 
each accounting period. However, employ- 
ees were required to execute a transfer in 
blank and return their shares to the cor- 
poration or to a designated trustee. As- 
signment or transfer prior to unconditional 
delivery of the stock was forbidden. A for- 
mal ruling, issued by the Income Tax Unit, 
declared that this contract created a trust 
as part of a stock bonus or profit sharing 
plan and came within the exemption provi- 
sions of Section 165. 


Sharing of Profits 


Profit sharing plans must be distinguish- 
ed from stock purchase arrangements which 
are intended only to encourage employees 
to take a greater interest in the business 


350 





of their corporate employer. A capital in- 
vestment may be required without destroy- 
ing the “profit sharing” features, provided 
the employer makes a reasonable contribu- 
tion to the project. 

In one case, a “stock acquisition plan” 
which permitted employees to buy stock at 
its par value (less than prevailing market 
price) and to pay for it on the installment 
plan by semi-monthly deductions from sal- 
ary checks was held to lack the essential 
characteristics of a profit-sharing plan. 


Conditions 


An employer may bear the entire cost of 
pensions for both past and future services, 
or may limit his share by requiring contri- 
butions from employees. Eligibility require- 
ments also are left to the discretion of the 
employer; participation can be placed on a 
voluntary basis or made compulsory. 

Other prerequisites which may be imposed 
deal with length of service and the max- 
imum age at which an employee may join 
the plan. A few months ago, the Bureau 
of Internal Revenue issued an opinion con- 
ceding the validity of a pension plan set- 
ting the completion of one year of service 
and an attained age of less than 65 as the 
eligibility requirements. 

The principal object or purpose of a trust 
must be to distribute to participating em- 
ployees “*** the earnings and principal of 
the fund accumulated *** in accordance with 
(the) plan.” If this is shown to be the 
dominant motive, the loaning of money to 
depositing employees for home-building or 
other personal needs apparently will not 
affect the right to claim exemption. 


Exclusive Benefit 


A pension trust must be for the “exclu- 
sive benefit of some or all *** employees.” 
Whether a trust meets this test is a ques- 
tion of fact which cannot be determined 
solely from the language used in the docu- 
ments creating it and controlling its oper- 


ation. To settle disputed cases, the Board 
of Tax Appeals will consider evidence of 
the circumstances under which these instru- 
ments were executed and what was actual- 
ly done in the course of trust operations. 

[Mr. Bloomenthal then discussed in de- 
tail two cases (Parker v. Commr., 38 
B.T.A. No. 125, and Wean v. Commr., Dock- 
et No. 89150), which held pension plans not 
within scope of statute because not for 
the “exclusive benefit of employees”.] 


VALUATIONS 
of Life Estates, Life Agency 
Renewal Interests, Etc. 


FACKLER & COMPANY 
CONSULTING ACTUARIES 


8 West 40th Street, New York, N. Y. 


Edward B. Fackler Robert D. Holran 
LL.B., F.A.S., A.A.I.A. 


These cases indicate that employees’ pen- 
sion programs must be able to withstand 
detailed inquiry into actual operations. If 
the original setup does not comply with 
the underlying purposes of Section 165, ad- 
mitting a few more employees to partici- 
pation and increasing the awards of those 
already on the rolls certainly is not suffi-* 
cient. 

Where the controlling shareholder of a 
corporation is employed by it, he may par- 
ticipate in a pension trust provided he does 
so on an equal basis with other employees. 
An individual employer or members of a 
partnership stand in an entirely different 
position. If they are admitted to any ben- 
efits, the trust immediately will lose its 
exempt character since it would not be for 
the “exclusive benefit” of “employees.” It 
is quite probable that the corporate fiction 
will be ignored if the occasion demands it. 


Revocation by Employees 


As amended, Section 165 provides for the 
exemption of pension trusts forming part 
of a plan for the exclusive benefit of some 
or all employees, if: 

“*** under the trust instrument it is impossible, 
at any time prior to the satisfaction of all liabili- 
ties with respect to employees under the trust, for 
any part of the corpus or income to be *** used 


for, diverted to purposes other than for the exclu- 
sive benefit of *** employees.” 


The Treasury Regulations concede that 
an employer still may retain the power to 
alter, modify, or terminate the plan and 
revoke the trust—so long as the funds can 
be used only for the “exclusive benefit” of 
employees. A wrongful diversion would oc- 
cur if expected pension benefits should be 
transferred from an older to a younger 
group participating in the plan, so as to 
reduce or postpone contributions by the 
employer. 





Actuarial Errors 


Since it is impossible to predict the exact 
life expectancy of each person, rates of con- 
tribution are computed on the probable 
average life of all the participating em- 
ployees. Should their average span prove 
less than originally anticipated, a balance 
may remain after all pensions and death 
benefits have been settled in full. Such a 
contingency should be foreseen by author- 
izing the employer to recover any balance 
remaining after satisfaction of liabilities 
to employees. However, to avoid violation 
of the new provisions in the 1938 law, re- 
covery should be limited to amounts re- 
maining by reason of “erroneous actuarial 
computations” at the time the trust was 
established or in subsequent years. 


No actuarial error is committed, however, 
if part of the trust fund is not expended 
due to a change in plan. Increasing prior 
service limits from one year to two or low- 
ering the maximum age for joining the 
fund automatically would exclude some em- 
ployees and reduce the amount to be con- 
tributed by the employer. But, the fact 
that previous payments have been computed 
on the basis of a larger group does not 
entitle the employer to recover the excess. 


The right to exemption must be proved 
by every pension trust, by filing with the 
proper Collector of Internal Revenue: (1) 
an affidavit describing every fact which 
might affect exemption, including purpose, 
activities, sources of income and principal 
and showing their disposition; (2) verified 
copies of the trust instrument, of the em- 
ployer’s plan, and all amendments thereto; 
and (3) the latest financial statement, 
showing assets, liabilities, receipts, and dis- 
bursements. 


As in other instances involving taxation 
of trust income, copies of the agreement 
and statement of purpose need be filed only 
once, but financial statements must be sub- 


mitted each year. The duty of filing these 
documents as well as copies of any amend- 
ments to the plan or trust agreement rests 
upon the trustee. The trustee is not re- 
quired to file a regular fiduciary return but 
must file information returns showing pay- 
ments to each beneficiary in excess of per- 
sonal exemptions and their own contribu- 
tions. 


Taxation of Pensions 


Although they represent extra compen- 
sation, the amounts contributed by an em- 
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ployer are not taxable to the employees 
benefitted until the pension is distributed 
or made available. Because of this lenient 
atittude on the part of Congress, a Federal 
Court in California recently upheld the 
Commissioner of Internal Revenue in re- 
fusing to grant a refund to a pensioned 
employee who reported his pension four 
years after it first became subject to with- 
drawal. While the decision applied the 
technical doctrine of “equitable estoppel,” 
the Court stated that it is the duty of tax- 
payers to report the correct amount of tax- 
able income in the proper year. 


Contrary to the general rule in income 
tax cases, a pension trust beneficiary is 
taxable on an “unrealized” gain. For in- 
stance, the value of stocks purchased by 
the pension trustees may be greater on the 
date they are turned over to distributees 
than their purchase price. Ordinarily, no- 
body can be taxed for an increase in the 
valué of their property until they “realize” 
that gain by a sale, exchange, or other dis- 
position. But, this section specifically re- 
quires the excess over employees’ contribu- 
tions to be reported as taxable income in 
the year it is distributed or made avail- 
able. 


Employer’s Deductions 


To the extent that contributions by an 
employer represent liability accrued dur- 
ing the current year for pensions payable 
in the future, a deduction in full is allow- 
ed in computing taxable net income. A dif- 
ferent tax problem exists, however, when- 
ever a duty is recognized by the employer 
toward older employees whose retirement 
age is approaching at the time the plan 
goes into effect. The company then makes 
either a lump sum payment to cover the 
liability which would have accrued had the 
plan been in force in earlier years or else 
agrees, to place the trust on some other 
sound financial basis. 

Payments to cover such “accrued liabil- 
ity” may not be deducted in full in any one 
year but must be spread out over a ten- 
year period. One-tenth of this amount is 
then taken each year in addition to the 
deduction allowed for contributions cover- 
ing current liabilities. 
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When Jesse Jones resigned as chairman 
of the board of the RFC to become Federal 
Loans Administrator, Emil Schram, a di- 
rector of RFC, became the new chairman. 
Sam H. Husbands succeeds Mr. Schram. 





New Books 


Mason’s Internal Revenue Code An- 
notated 


Mason Publishing Co. 1308 pp. 
year for quarterly supplement. 


$15.00. $5.00 a 


This impressive volume contains the full 
text of the Internal Revenue Code as recodi- 
fied and reenacted by Congress in February 
1939; the text of the former income, estate 
and gift tax acts from 1918 to date; com- 
plete annotations from the beginning of the 
Government to date, affecting all legisla- 
tion on the subject; coordination of all in- 
ternal revenue laws with text of new Code; 
annotations to Congressional expedients for 
raising revenue; rules of practice before the 
Board and the Courts; and a complete index 
of the book. 

By furnishing a supplement service, the 
first of which has already appeared, the pub- 
lishers are keeping this important informa- 
tion current. The work is an indispensable 
guide in tax practice. 
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Encyclopedia of Corporate Forms— 
Volume Three 


Prentice-Hall, Inc. 
set of four volumes. 


1174 pp. $12.50. $38.00 for 


This is the third in the series of volumes 
whose purpose is to provide a complete and 
up-to-date compendium of annotated forms 
as guides in the drafting of corporate in- 
struments. Among the subjects ably cov- 
ered are: purchase and sale of assets; leases 
and licenses; merger and consolidation; re- 
capitalization; dissolution, receivership and 
bankruptcy. The set belongs in the library 
of every attorney engaged in corporation 
law practice. 


rs) 


National Income in the United 


States 1799-1938 


National Industrial Conference Board, Inc. 146 pp. 
$3.50. 


This new analysis by the Conference 
Board presents for census years from 1799 
to 1899, and annually thereafter, the amount, 
composition and distribution of income. 
These figures, some of which have not been 
previously published, should be of invaluable 
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assistance in appraising trends in specific 
industries because their sources are broken 
down, among other classifications, as to in- 
dustrial origin. It is interesting to note 
the rise of government as a direct source of 
personal income from 1% in 1799 to a peak 
of 20% of the total in 1936. 
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1939 Directory of Trust Institutions 


The 1939 edition of the Directory of Trust 
Institutions, Trust Men, and Trust Associa- 
tions has just been published by the Trust 
Division of the American Bankers Assn. 
This revision of the 1935 edition lists 2,800 
institutions and 7,072 trust officers. This’ 
latter figure represents an increase of 386, 
attributed to the gain in the volume of 
trusts, although there were 53 less institu- 
tions. Copies may be obtained from the As- 
sociation for $2.00. 


a 


Final 1939 Edition of Blue Book 


Now ready for delivery is the Final 1939 
edition of the Rand McNally Bankers Direc- 
tory, up-to-date as of August, with complete 
national and international banking and 
financial information. Every bank’s latest 
statement, official personnel, directors and 
correspondents, new banks, discontinued 
banks (closings, mergers, absorptions, 
changes in title, location, etc.) are included. 

Two lists, revised and added to, are of 
especial interest: list of the nearest banking 
points to non-bank towns, and a 5-year list 
of discontinued bank titles, (closings, mer- 
gers, absorptions, etc.) 

Other information includes: F.D.I.C. 
status of banks; all Government Banking 
Agencies, location and personnel are listed; 
bank associations; selected list of investment 
dealers and a list of commercial banks with 
total resources of $25,000,000 and over. A 
list of attorneys for every country in the 
U. S., Province of Canada and principal for- 
eign cities goes with the Final 1939 edition 
Blue Book. 

Foreign bank information is also brought 
up-to-date and the latest Rand McNally 
maps of foreign countries. Cloth bound $15 
a copy ‘delivered. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Henderson & Munch, Phoenix 

CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Association; Commercial Trust Company of New Jersey, 
Jersey City. 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume, Davis & Gale, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Claxton, Senecal & Lynch- 
Staunton, Montreal 
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Accounting—Court—Decree Approv- 
ing Executor’s Account Held Res 
Adjudicata in Action Attacking 
Executor’s Sale of Stock 


Washington—Supreme Court 


In re Larson’s Estate, 100 Wash. Adv. Dec. (No. 
4) 273. 


Plaintiff, administrator de bonis non with 
the will annexed of the Estate of A. E. Lar- 
son, brought an action against defendant 
bank, the former corporate executor of Lar- 
son’s estate (and against other parties), on 
behalf of deceased’s widow, alleging that 
the bank, as executor, had contracted to sell 
15,000 shares of stock in the Sunshine Min- 
ing Company for $5.82 per share and had 
entered into an option to sell 70,000 addi- 
tional shares at $6.90, pursuant to a plan 
evolved and executed by the defendants 
whereby they devastated the estate and un- 
justly enriched themselves. At the time the 
sales were consummated the stock had 
doubled in value, and plaintiff sought to re- 
cover from the bank and the other defen- 
dants the difference between the contract 
price and the highest market price, amount- 
ing to over two million dollars. 


At the time these contracts were executed 
the President of the executor bank was also 
president of the Sunshine Mining Company 
and a member of its Board of Directors and 
negotiations were proceeding to list the 
stock upon the New York Curb Exchange. 
Very shortly thereafter an engineer’s re- 
port disclosed great quantities of silver ore 
on the mining company’s property. The con- 
tracts were authorized by orders entered by 
the Court Commissioners pursuant’ to 
statutory provisions relating to sales by ex- 
ecutors. Plaintiff, who was also the widow’s 
son and counsel, was informed of each step 
and all material facts. 


The bank was discharged as executor a 
year later, at which time the court ratified 
and approved the sale of the Sunshine stock. 
Neither plaintiff nor the heirs nor legatees 
objected to any of the bank’s acts at the 
final hearing wherein the bank was dis- 


Decisions 


charged as executor, although informed that 
such objections, if any there were, should 
then be made. At that time the widow, at 
the plaintiff’s solicitation, executed and de- 
livered to the bank a release of any claim 
of liability in connection with its actions as 
executor. 

HELD: (1) That the orders of the probate 
court authorizing the option and the sale 
of the stock were entered pursuant to statu- 
tory authority and were valid; (2) That the 
decree approving the final account of the . 
executor and making distribution of the es- 
tate was res adjudicata of the present con- 
troversy; (3) That no facts were concealed 
from the widow nor administrator at the 
time that she executed the release releasing 
the executor of any liability in connection 
with its administration of the estate; and 
(4) That the widow, for whose benefit the 
plaintiff had brought this action, was 
estopped by the release to contend that the 
conduct of the executor was a breach of 
trust. 

The decision of the lower court dismissing 
the plaintiff’s action was affirmed. 
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Distribution — Agreement Among 
Heirs of Intestate Estate—Func- 
tions of Administrator 


Kansas—Supreme Court 
Richards v. Tiernan, 150 Kan. 116. 


Where creditors are not involved family 
settlements of decedents’ estates are favored 
in this state, without administration, and 
when such settlements are fairly entered in- 
to they will not be disturbed. 

Where persons given statutory preference 
of administration fail to exercise the priv- 
ilege, creditors are ordinarily required to 
wait only fifty days after the death of the 
deceased to secure the appointment of an 
administrator to whom they may present 
their claims for allowance, and unless there- 
after they proceed with diligence to obtain 
such appointment their claims will be: 
barred. 
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An administrator represents two classes 
of persons, creditors, and heirs. When 
there are no creditors or, if any existed, the 
time within which they might have pre- 
sented their claims has expired, administra- 
tor has no office to perform, insofar as 
creditors or heirs are concerned, and the 
heirs are at liberty to make such voluntary 
settlement or disposition of the property in- 
herited as they desire. 

An administrator appointed after the 
time for the filing of creditors’ claims has 
expired, and after the heirs have made vol- 
untary disposition of their rights in and to 
the property inherited, is no longer the real 
party in interest, and he cannot thereafter 
maintain an action to recover for the estate 
the property inherited by the heirs, nor the 
income derived therefrom. 


—_————— QQ 

Distribution—Gift to Heirs Construed 

to Mean Heirs at Death of Life Ten- 
ant 


Massachusetts—Supreme Judicial Court 
Warren v. Sears, 1939 A. S. 1359, July 12, 1939. 


Testator created a trust to pay the income 
to his son and daughter equally; on death 
of either to pay his or her share of the prin- 
cipal to his or her issue, and if none, to add 


it to the other share; and if the survivor 
died without issue to pay the principal to 
his or her heirs-at-law. If under the trust 
a share should go to the son’s son, A, this 
was to be held in trust for A during his life, 
and on his death the principal was to go 
to the testator’s heirs-at-law. All survived 
the testator. Then the son died, leaving A, 
and later the daughter died without issue. 
Later A died, leaving two children. The 
question was whether the word “heirs” 
meant heirs determined at the testator’s 
death or at A’s death. The testator at one 
time made a codicil giving the daughter a 
power of appointment over her share of the 
principal. By a later codicil he revoked it. 

HELD: This case constituted an excep- 
tion to the general rule, since it appeared 
to be the testator’s intention that the heirs 
should be determined as of the date of A’s 
death rather than that of the testator. Both 
the giving of a power of appointment to the 
daughter and the revocation of it were in- 
consistent with any idea that the daughter 
would take a vested remainder as an heir 
of her father; likewise the gift over to 
the heirs-at-law of the survivor of the son 
and daughter. Hence the word “heirs” must 
be interpreted to mean heirs at the death 
of A, the life tenant. 
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Distribution—Identity of Legatees 


Wisconsin—Supreme Court 
Re Stevens’ Will, 286 N. W. 574. 


Testatrix, an elderly widow with an estate 
of about $30,000, made a will in which she 
first set up a trust fund of $5,000 to be used 
for the care of a mentally incompetent bach- 
elor brother Charles who resided with her, 
with directions that any balance of the fund 
unused at his death should become a part 
of the residue. Then she set up another 
trust fund of $3,000 on similar terms for a 
second and older bachelor brother William 
who resided with her and had no property 
and was in poor health. She then gave 
$1,000 outright to a third and younger 
brother Leigh, who had a large family. Then 
after providing a legacy of $200 to each of 
the nephews and nieces of herself and her 
deceased husband, she gave the residue to 
“my brothers, my nieces and nephews and 
to the nieces and nephews of my deceased 
husband, *** to be divided between them 
in proportion to the amounts given each of 
them by the terms and provisions of this 
will.” The incompetent brother Charles 
died after the testatrix, at a time when only 
$450.00 of his trust fund had been expended. 
Upon application for construction of the 
will the question was whether the brother 
William and the estate of the brother 
Charles were to be included in the distribu- 
tion of the residue. 

HELD: The will evidences a carefully 
thought-out plan for distribution of the es- 
tate, which would be wholly disrupted if the 
brothers who were made beneficiaries of the 
trust funds were permitted to share in the 
residue, for in that case Charles would re- 
ceive five times and William three times as 
much of the residue as the younger brother 
Leigh. . The trust funds were established to 
provide for the necessities of the two de- 
pendent older brothers during the few years 
remaining to them, and the fact that the un- 
expended balances of these trust funds were 
directed to fall into the residue shows clear- 
ly that these brothers were not intended to 
take any share of the residue. 

The further direction that the residue be 
divided in proportion to the amounts given 
to each legatee in the will would likewise ex- 
clude the two brothers, because nothing was 
given them; they were simply made bene- 
ficiaries of trusts. In order to carry out the 
manifest intention of the testatrix, the word 
“brothers” in the residuary clause must be 
deemed to have been a typographical error 
and the word “brother” intended, referring 
solely to the brother Leigh. 





Life Tenant and Remainderman— 
Former Responsible for Taxes on 
Real Estate—Judgment Creditor 
Takes His Position 


Iowa—Supreme Court 
Rich v. Allen, 286 N. W. 434, June 20, 1939. 


The judgment creditor of a life tenant of 
real estate levied upon the life estate and re- 
ceived a Sheriff’s Certificate thereto. There- 
after, this holder of the Sheriff’s Certificate 
paid delinquent taxes and bought in the 
property at tax sale. Thereupon the life 
tenant commenced an action against the re- 
maindermen to recover back from them or 
out of the real estate the taxes paid. The 
court refused him the desired relief. 

HELD: Affirmed. 

1. It is the duty of the life tenant of real 
estate to pay the taxes thereon. 

2. When the judgment creditor received a 
Sheriff’s Certificate for the life estate, he 
stepped into the life tenant’s shoes, and was 
obligated to pay the delinquent taxes or lose 
the life estate. 

3. When the holder of the Sheriff’s Certi- 
ficate to the life estate bought the tax sgle 
certificate, he was doing no more than the 
life tenant would have been doing, to wit, 
redeeming from tax sale. 


ne 


Wills—Probate—Dependent Relative 
Revocation—Intention in Cancelling 
Legacies 

Wisconsin—Supreme Court 
Re Rauchfuss’ Estate, 287 N. W. 1738. 


Testator made a typewritten 2-page will 
in 1931, containing several bequests to rela- 


tives. At various times thereafter he drew 
crosses in ink through certain of the be- 
quests, struck out others by lines drawn 
horizontally through the typewriting, and 
cut off the bottom portion of the first page, 
so that the lines at the top of the second 
page became meaningless. 

During the time the changes were being 
made, his estate was shrinking in value from 
about $25,000 to $11,000. The final result 
of the changes was that at the time of his 
death in June, 1936, there was nothing left 
of the will except the opening paragraph 
which revoked previous wills, together with 
a paragraph disposing of household goods of 
little value, and a final paragraph appoint- 
ing an executor. 

After making the last of the changes, 
about seven months before his death, he took 
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the mutilated will to his granddaughter, a 
stenographer, and told her to keep it until 
he gave her directions for the writing of a 
new will, for which the old one was to serve 
as a guide. He never gave such directions, 
and no new will was made. Upon presenta- 
tion of the mutilated will for probate, the 
County Court held that the changes made 
by the testator were conditional and depen- 
dent upon the execution of a new will, and 
that since no new will was made, the old 
one must be enforced as originally written. 

HELD: This is not a case of dependent 
relative revocation. The testator cut off the 
various legacies from time to time as his 
estate diminished in value, clearly intending 
to cancel those legacies unconditionally; and 
when he finally had them all cancelled and 
took the document to his granddaughter, he 
told her “it wasn’t any’ good any more” and 
was to remain in existence only as guide for 
the drafting of a new will. 

His expressed intention of making a new 
will was not the motive for the cancellation 
of the clauses of the old one; hence the re- 
vocation of those clauses was not conditional 
but absolute. And since his revocation of 
those clauses eliminated all that was of any 
importance in the disposing portions of the 
will, the instrument as a whole must be 
deemed to be revoked, and probate should 
have been denied. 

a 
A Cat’s Estate 


The innumerable progeny of a cat are 
not recorded in any bureau of vital statis- 
tics, unless it is in the show class, otherwise 
there might be a wrangle over the $300 left 
by Tommy Clark, of Seneca Falls, who re- 
cently departed all his nine lives. He left 
no will, codicil, letters testamentary, trust 
or foundation; no heir presumptive was 
cut off, and there is no chance that the state 
will have to battle for an inheritance tax. 
But for twenty-four years, according to 
current report, he possessed the esteem of 
his human neighbors. 

So highly was Tommy Clark regarded 
that money was subscribed to celebrate his 
recent birthdays. His needs being small, part 
of this fund remains. What is to be done with 
it is to be decided by Dr. W. L. Clark, veter- 
inary, who “owned” him—as if any one 
ever owned a cat, instead of being privi- 
leged to provide for its comforts—and the 
International Humane Society. Part of the 
residuary estate may be spent for a small 
headstone, reciting Tommy Clark’s vener- 
able age and his many admirable qualities. 

From N. Y. Herald Tribune, Sept. 3, 1989. 
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State Street Trust Co. 296 
Springfield 
Springfield Safe Deposit & Trust Co. 203 
MICHIGAN Detroit 
Union Guardian Trust Co. 169 


MINNESOTA— 


First National Bank & Trust Co. 
Northwestern National Bank & Trust Co. 


MISSOURI— 


Minneapolis 


St. Louis 


Mercantile-Commerce Bank & Trust Co. 129 
Mississippi Valley Trust Co. 79, 329 
St. Louis Union Trust Co. 68, 188, 333 


NEW JERSEY— Montclair 
Montclair Trust Co. 

Morristown 
Morristown Trust Co. 

Newark 

National Newark & Essex Banking Co. 

Plainfield 
Plainfield Trust Co. 


NEW YORK— 


83, 283 
Brooklyn 


Brooklyn Trust Co. Inside Front Covers 


New York 


Bank of New York 74, 
Chase National Bank 12, 
Central Hanover Bank & Trust Co. 18, 
City Bank Farmers Trust Co. 6, 134, 
Guaranty Trust Company of New York 
Manufacturers Trust Co. 

Marine Midland Banks 

New York Trust Co. ' 

Title Guarantee & Trust Co. Inside Front Covers 
United States Trust Co. 5 


Rochester 


Lincoln-Alliance Bank and Trust Co. 62, 303 


OHIO— 
Fifth Third Union Trust Co. 


Cincinnati 
54, 197, 261 
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Cleveland 


Cleveland Trust Co. 49 


Columbus 
Ohio National Bank 69 


OKLAHOMA— Tulsa 
First National Bank & Trust Co. 


OREGON— Portland 
United States National Bank 
PENNSYLVANIA— Philadelphia 


Fidelity-Philadelphia Trust Co. 
Girard Trust Co. 

Philadelphia National Bank 
Provident Trust Co. 


163, 287 


12, 3T7 
2, 250 
Back Cover 
Back Cover 


Pittsburgh 


Fidelity Trust Co. 

Peoples-Pittsburgh Trust Co. 
Reading 

Berks County Trust Co. 209 


TENNESSEE— Memphis 


First National Bank 67 

Union Planters National Bank & Trust Co. 304 
TEXAS— Houston 

Houston Land & Trust Co. $1 


VIRGINIA— 


First and Merchants National Bank 
Virginia Trust Co. 


CANADA— Windsor 
Guaranty Trust Co. of Canada 


85, 211, 280 
21, 159, 291 


Richmond 


42, 160, 272 
32, 214, 334 


86, 275 
SERVICES FOR TRUST AND BANK 
OFFICIALS AND ATTORNEYS 

Accountants and Actuaries 


Fackler & Co. 
S. H. & Lee J. Wolfe 


59, 155, 357 
125 
Advertising 


205 
147 


Kennedy Sinclaire, Inc. 
Purse Company 


Auctioneers & Appraisers 


Plaza Art Galleries 
Silo’s 


Hotels Wanted 
Milner Hotels, Inc. 23 


55, 145, 311 
33, 191, 281 


Investment Securities 


Commercial Credit Co. 17 
General Motors Acceptance Corp. 
Inside Back Cover 


Jewel Buyer 


Henry Meyer 35 
School Directory 4, 132, 133, 316 
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